Copnep>xaHue:

BBepneHue

Hawa noBcegHeBHas XXN3Hb pPeryampyeTcs rpa>k4aHCK1UM rnpaBoMm: NOKYMNKM B MarasmHe,
YCNYr NAapUKMaxepckom n T.4. - AENCTBUSA, UMeoLLNe ropnandeckoe, rpa>KjaHCcKo-
npaBoBoe 3Ha4vYeHue. CnefnoBaTesibHO, NOPAJOK 3TUX OENCTBUN NMpefyCMOTPEH 3aKOHOM
N OXpaHAeTCsa NPUHYANTENbHOW CUOoN rocygapcTBa. CucteMa poCCUNCKOro npasa
COCTOMUT M3 ABYX YacTen:

1. ny6éanyHoro npasa;
2. YaCTHOro npa.a.

K ny61M4YHOMY OTHOCSTCS: KOHCTUTYLIMOHHOE MpaBo, aAMUHUCTPAaTUBHOE, (PUHAHCOBOE,
YyroJIOBHOE, T.K. PEryJIMPYIOT OTHOLLIEHWS FroCyAapcTBa (M ero opraHoB) C rpa)kaaHaMu, a
TakXKe MeXy rocygapCTBEHHbIMU OpraHaMin. 34ecChb rocy1apCTBO BbICTYMNMAET Kak
BJIaCTb, KOTOPOW MNOAYNHAIOTCS FrPaXkaaHe.

K chepe 4YacTHOro npaBa OTHOCATCA: TPYAOBOE, CEMENHOE N rpakgaHCcKoe npaBo. B HMX
OEeNCTBYIOT OTAe/IbHblE NNLaA, 3allMLlaloLMe CBOU JIMYHbIE MHTepecCkl. FocyaapcTBO n
€ro opraHbl TOXXe OeNCTBYIOT B cpepe YaCTHOro npaBa, HO 34eCb OHWN He BNACTBYIOT, a
BbICTYNAlOT B Ka4YeCcTBE YaCTHbIX 1L,

Takum 06pa3oM, rpakflaHCKoe NpaBo - OTPaC/lb NMpaBa, Peryampylolas UMyLLEeCTBEHHbIE
N CBSI3aHHbIE C HUMM NINYHbIE HEMMYLLIECTBEHHbIE OTHOLLEHUS, OCHOBAHHbIE Ha:
paBeHCTBE, aBTOHOMUM BOIN, UMYLLLECTBEHHOM CAMOCTOSAATENIbHOCTM Y4aCTHUKOB.

Poccuinckoe rpakaHckoe 3aKoHo4aTeIbCTBO CBA3aHO C HAaYyaJloM counanbHo-
3KOHOMUYECKNX pedopM N Nnepexonom OT rocyapCTBEHHOro, njiaHoBo-
LeHTPasM30BaHHOI0 X0351NCTBA K peryampyeMomn pblIHOYHON SKOHOMUKE.
ConyTcTBOBaBLINE 3TOMY NepUoAyY 3aKOHOAATE IbHble aKTbl B OCHOBHOM
npefHasHavYaancCb O 3aMeHbl U U3MEHEHNA paHee CyLLleCcTBOBaBLIero rnpaBonopsaaka
N BO MHOMMX c/y4aax He Hecnn B cebe rnyboknx No3nTMBHbLIX Havasl. Kak npaBuio, oHU
He OT/INYaJINCb U BbICOKMM YPOBHEM MOAr0TOBKU, Menn BecbMa cnabo npopaboTaHHoe
IopuanYeckoe cofepxxaHme, Hepeko B3aMMHO U BHYTPEHHe NpoTUBOpPEeYnBoOeE, U He
MOrJIn COCTaBUTb OCHOBY rpa>k4aHCKoOro rnpasa. Hosoe rpakaaHckoe npaso Poccuu,



OCHOBbIBaKLLeecs Ha YaCTHOMPAaBOBbIX NPUHUWMAX U Tpagnumnax, CTaHOBUTCSH OCHOBHbIM
perynaTopomM TOBAPHO-AEHEXHbIX N UHbIX OTHOLIEHWUW, CKJ1aAblBalOWMNXCS B PbIHOYHOM
XO0351CTBe.

O6beKT NccnenoBaHns: rpaXkiaHCKoe rnpaBo B cucteme npasa Po.
MpeamMeT nccnenoBaHusa: npeaMeT, MeTod, PYHKLMNU, MPUHLMMNbI FPaXAaHCKOro npasa.

Llenb faHHOM KypcoBOoW paboThbl: paCKpbITb Takue NOHATUSA, KaK «npegMeT», «MeTon»,
«PYHKLUUU», «MTPUHLUMNBI» B FPaX4aHCKOM Npase; onpenesinTb rpaHuLbl rpa>kAaHCKoro
npasa P®, oToensawowme ero oT Apyrux oTpacnen npasa.

Ona [oCTUXKEeHUS NoCTaBAEHHOW Lenn HeobxoanMo BbIMONHNTL CefyoLlme 3aga4dn:
npoaHanM3npoBaTb Pa3/iNyHble NCTOYHUKU NHPOPMaLUN (HOPMATUBHbIE OKYMEHTbI -
pakgaHCKnM Kogekc P® n KoHcTuTyuuio PO, kommeHTapun K Kogekcy, y4ebHyto
nnmTepaTypy v np.); 0606WnTb NHPOPMALIMIO U CUCTEMATU3NPOBATDL €e.

nasa 1. CucTteMma npaBa u rpa>kgaHcKoe npaBo

1.1. OcCOOEeHHOCTHU CMCTEeMbl O,eUCTBYIOWLEero npasa

OcobeHHOCTAMN CUCTEMBI POCCUINCKOrO NMpaBa SBASIOTCA ee MHoroobpaswve,
anddepeHumnaLms Ha BeCbMa MHOMO4YMNC/IEHHbIE CaMOCTOATESIbHbIE MPaBOBble OTPAC/IN
NpyY NPUHLWNMANLHOM OTKa3se OT TPAaAULNOHHOIO UX AeNeHns Ha NybanyHoe u YacTHoe
npaBo. Takon NOAXOA UMEET KakK NpenmMyLLLecTBa, Tak U HeJOCTaTKN.

K 4ncny npemmyLecTs MOXXHO OTHECTU BO3MOXXHOCTb MaKCUMasibHOIro yyYeTa cneundunkn
pa3Hoobpa3HbiX BMAOB 06LLECTBEHHbLIX OTHOLLEHWUIA, PErYINPYEMBIX MPABOM,
TWATENbHOCTb U PAa3BETBJIEHHOCTb UX peraamMaunn. NpakTruyeckn Hensbe)xxHbl 34eChb
CJIOXKHOCTb M U3BECTHasA rPOMO34KOCTb CKJaAblBaloLWENCca CUCTEMbI, HEOOXOANUMOCTb
nocsiefloBaTeIbHOr0 pasMe)XXeBaHNs NPaBOBbIX KOMMJIEKCOB, 3aTPYAHAOLWAA UX
B3aWUMHYIO COr/1TaCOBAHHOCTb.

Tak, Ha Bba3e YaCcTHOro npasa hopMupyeTca rpynna pa3iMyHbIX NMPaBOBbIX OTpaciaen
KLUMBUNNCTUYECKOr0 Npounsa», B TOM NN NMHON Mepe Peryanpyowmnx NMyLLLeCTBEHHbIe
oTHoweHnsa. OHa oT/QIMYaeTCcsa U3BEeCTHOM OBLLHOCTbLIO, HEe NoaaatoLencs, 0OaHaKo,
dhopManbHOMY 3aKpernsieHnto. B pesynbTaTe A8 MHOMMX «NOFPaHNYHbIX», NEPEX0AHbIX
CUTyauunn gaseko He BCcerga umerTcs eanHble cnocobbl pernameHTaunn, a B MpPaBoOBbIX



OTPaCNSaX, KCMEXHbIX» C FPa>KgaHCKMM NpaBoOM, 3a4acTy OCTaeTCs
Heyao0BNEeTBOPEHHON NOTPebHOCTbL B € 4MHOM, COr/lacoOBaHHOM BO34ENCTBUM Ha
perynmpyemblie oTHowWeHNA. PeweHne npobnem HepeaKo nyT B 060CHOBaHUMN
Pa3/INYHbIX KKOMMJIEKCHbIX», «BTOPUYHbLIX» N NPOYMUX OTpacsen npasa, Hapsaay ¢
OCHOBHbIMU, 0b6LLENPU3HAHHBIMN OTPAaCAAMU, OAHOBPEMEHHO MNbITasACb COXPaHUTb
€4VWHCTBO NPaBOBOW CUCTEMBI.

C counanbHO-3KOHOMMNYECKOW TOYKN 3pEeHUS BHYTPEHHSASA COrnacoBaHHOCTb U €QUHCTBO
Halwero npaBa A0JIKHbI ONMPaTbCs B NepCcnekTuBe Ha MHOroobpasune opm
COBCTBEHHOCTU N €ANHCTBO UX MPABOBOr0 peXxunma, Ha peryampyemsolie
NpenmMyLLeCTBEHHO SKOHOMNYECKUMM METOAAMUN PbIHOYHbIE, TOBAPHO-AEHEXKHbIE
OTHOLWEHNA Mex Ay y4aCTHMKaMM 3KoHOMUYeckoro obopoTa, Ha pa3sutmne cesobonsbl
npeonpuHNMaTEeNbCKON OeATEeNbHOCTM B FrpaHuLax, He 3arnpeLleHHbIX 3aKOHOM.

B NoOANMTNYECKOM OTHOLLEHUN CUCTEMA OTEYECTBEHHOr0 NpaBa A0J/XKHa COOTBETCTBOBATb
npuHUMNam opraHusaunmn pengepaumnm, NOBbILLEHNIO PO pecnybanK, permnoHos,
OpPraHoB MECTHOro CaMoyrnpaBJ/IEHNS B YNpPaBeHNN BCEMU chepaMun AesTeNlbHOCTH
obwecTBa.

B NpaBOBOM OTHOLLUEHUN BHYTPEHHSAA COr/IaCOBAaHHOCTb M €ANMHCTBO CUCTEMbI NMpaBa
onpenenstoTCca eANMHCTBOM TeX NMPaBOBbIX MPUHLMIMOB, KOTOPbIE Bblpa)KakT CYLLHOCTb
rnpaBa 1 KOTOpble AO0J/IKHbI ObITb 3aKpensieHbl B HOBbIX KOHCTUTYLMOHHbBIX N APYruX
OCHOBOMOJIAraloLWmnX akTax, U34aBaeMbiX B paMKax MOJIHOMO4YUA 3aKOHOAATE IbHbIX
OpraHoB; eAMHCTBOM TeX KpUTepuneB, KOTOpble 3aK/aAblBaloTCA B OCHOBY
pa3rpaHn4YeHns oTpacaen npasa u onpenenstoT PyHKUNOHaNbHbIE 0COBEHHOCTU Ka>kaoun
N3 3TUX NOOCUCTEM.

OnbIT 3aKOHOTBOPYECTBaA HalWen CTPaHbl N 3apybeXXHbIX CTpaH CBMAETENbCTBYET O TOM,
4yTO Hambonee npuemnembiMmn KpuTepuamm obocobneHns oTpacnen npasa bbiNM 1
OOJDKHbI COXPaHUTBLCSA: BO-NEPBbIX, MPeAMeT NpaBoOBOro peryamposaHus, T.e. Ta obnactb
06LEeCcTBEHHbIX OTHOLUEHUI oNpeaesneHHOro Buaa, peryanpyemMbix 4aHHOW OTPaCsbio
npaBa; BO-BTOPbIX, METO NMPaBOBOIr0 PeryamMpoBaHus, T.e. onpeaeseHHasi COBOKYMHOCTb
nMnpUeMoB, CPeacTB, CocoboB, C MOMOLLLIO KOTOPbIX AaHHasa OTpac/b NpaBa
BO34ENCTBYET Ha peryavpyembie et obLeCcTBEHHbIe OTHOLWEHUS. [py 3TOM MeTon
MPaBOBOIr0 PerynpoBaHns B 3HAYNTENbLHON Mepe COOTBETCTBYET XapakTepy CaMmx
peryampyembiX OTHOLLUEHUNN; B-TPETbUX, PYHKLWWN AaHHOW OTpacam npaea, T.e.
crneynasbHble 3a4a4u, KOTOpble pellaeT AaHHaa OTpac/b Npasa B obwen cucteme
npaBa. PyHKLUMNOHaIbHOE pa3rpaHNYeHne oTpacsen npaBa n NpuaoaeT eMy Ka4yecTBo
eInHON cucTeMbl 1 obecnevymBaeT BCECTOPOHHEE perysnpoBaHne MHoroobpasHbIx



obLecTBEeHHbIX OTHOLEHWW, BO3HUKALWMX B AaHHOM obwecTBe. [1]

1.2. MecCTO rpa>kgaHCKoOro npasa B NpaBOBOM
cuctemMme.

pa)kgaHCKoe NpaBo 3aHUMaeT LUeHTpaibHOe MecTo Cpean NPaBoBbIX OTpacaen,
pPeryampywmx UMyLLLeCTBEHHbIE OTHOLLEHWS. MNoATBEPXXAEHNEM €ro KJlo4eBOW posu
CNY>XUT, HanpuMmep, TOT PaKT, YTO MMEHHO HOPMbI FPaXXAAHCKOro NMpaBa NPUMEHSOTCS K
CeMelHbIM, TPYA0BbIM, MPUPOAOPECYPCOBLIM N MPUPOAOOXPAHHLIM OTHOLLEHMSIM B
c/ly4ae npobesioB B COOTBETCTBYIOLLEM CMNELNaIbHOM 3aKOHOAaTeNbCTBE.

B ycnoBusix U3MeHeHUs NPon3BOACTBEHHbIX OTHOLLEHWA, Ppa3BUTUS MHOroobpasHbIM
¢opM cobCTBEHHOCTN 1 MHOTMOYKJIalHOMO PbIHOYHOIO X03SIMCTBA POJIb FPAXXKOAHCKOr0
npaBa Bo3pacTaeT, nbo pacwmpseTcsa cdoepa ero 4eNCTBUs, yCunmBaeTcs NoTpebHoCTb B
rPa’k[AaHCKO-MPaBOBOM MHCTPYMEHTapUN peryanpoBaHunst obLecTBEHHbIX OTHOLLEHUN,
PACCYMTAaHHOM Ha paBHOMPaBME HE3ABUCUMbIX Y4AaCTHUKOB. Heob6XxoanmMocTb BbipaboTKu
HOPM, HanpaBJIEHHbIX Ha NoAAEP)XaHNe NHANBUAYAIbHOMO N KONIIEKTUBHOIO
npeanpuHUMaTenbCcTBa, 60pbby C MOHOMOJIbHBLIM MOJIOXKEHUEM OTAeJIbHbIX
ToBaponpounsBoauTesnen, 3alnTy nHTepecos noTpebutenen, obecnevyeHre coumnansHoOM
cepbl, CBSI3aHHOW C yO0BETBOPEHNEM NoTpebHoCTen rpa)kaaH, peannsyeTtcs, npexae
BCEro, B rpa’kAaHCKo-NpaBoBbIX popMax. Bce 3To cBUAETENbCTBYET O BO3pPaCTaHUM
COLMANIbHOW LIEHHOCTU rpa)kJaHCKoro npaBa Kak Hanbonee a¢pheKTUBHOIro peryastopa
hopMUpPYOLLMXCA PbIHOYHBIX OTHOLLIEHWIA.

HNaHHoe nono)xeHne ctano 6asonm ana nssectHoro o6ocobneHns oT rpa’kaaHCKoOro npaBsa
TOprosoro (koMmMep4yeckoro) npasa. OgHaAKO Takon «ayasn3M» B peryampoBaHum
NMYLLIECTBEHHbIX OTHOLLUEHWI, KaK MOKa3biBaeT 3apybeXXHbI onbIT, HE BEAET K UX
MOIHOMY pa3pbiBY; HA06OPOT, NX CUNbHENLIEee B3auMHOe BAnsgHne (ocobeHHo Toproeoro
nMpaBa Ha rpa>kgaHCKoe, N3BECTHOE MoJ MMEHOBAHNEM «KOMMepCaansaumms
nocnenHero) ykpenaseT No4YBy OJ19 eANHOro B OCHOBE MPaXXAaHCKOro («4aCTHOro»)
npasa.[2]

naBsa 2. NpepMeT rpaXkgaHCKoro npasa

N3BecTHO, 4TOo npaBo Poccmnckonm denepaumm obpasyeT onpeneneHHYo CUCTEMY,
Hanbonee KpyrnHbie 3BEHbA KOTOPOM Ha3bIBAlOTCA OTpPacasMm npaea. B kayecTse



KpUTepuneB pa3rpaHnyeHnsa oTpacyen npaBa obbIYHO NCMOb3YIOT NpegMeT N MeTof
NnpaBoBOro peryanpoaHus. C nomolblo NnpegMeTa N MeToa MOXXHO He TOJIbKO
BblAENINTb FPa>kAaHCKOE NPaBo U3 eANHON CUCTEMbI POCCMNCKOro NpaBa, HO N BbIABUTb
Tak>Xe ero 0cobeHHOCTU, KOTOPbIX BMOJSIHE AOCTAaTOYHO AJ1S TOro, 4T0Obl CNI0XKUIIOCh
sICHOe npeacTaBJ/ieHME O rpa)KAaHCKOM Mpase.

Kak n nobas oTpacsb, Fpa*KaaHCKOe NpaBo COCTOUT M3 NPaBOBbIX HOPM, PEryJINpyoLLInNX
COOTBETCTBYlOLWME 0b6LEeCcTBEHHbIE OTHOWEHUS. [TpeaMeT rpa)k4aHCKOro npasa Takxe
COCTaBNAOT 06 EeCTBEHHbIE OTHOLWEHUSA. [T0O3TOMY NOHATUE NpeAMeTa TECHO CBA3aHO C
BOMPOCOM O TOM, Kakmne obLeCTBEHHbIE OTHOLLUEHMWS PeryampyTca HOpMaMu
rpa)kZaHCKoro npaBa? bes oTBeTa Ha AaHHbLIN BONPOC TPYAHO MOHATh, YTO XXe
npencTaBnsieT cobon rpakaaHckoe npaBo Poccum. OgHaKo OTBET Ha AaHHbIA BONPOC He
TaK NPOCT, KAk 3TO MOXKET MoKa3aTbCs Ha NepBbiN B3rnsaa. [1eno B TOM, YTO Kpyr
06LLEeCTBEHHbIX OTHOLUEHWUI, PEFYINPYEMbIX FPaXXAaHCKUM NpaBoM, Heobbl4YaHO
obwmpeH. MpakgaHe 1M opraHM3aLnm, oCcyLLeCcTBASS NPeanpUHUMaTESNbCKYIO
NessTeNbHOCTb, MOCTOSIHHO BCTYMNAlOT Mexay coboi B 06LeCTBEHHbIE OTHOLLIEHMS,
perynmpyemble HOpMaMn rpa)kaaHCKoro npaea. Mpa)xaaHe B CBoOel NoBCeAHEBHOWN
XKU3HU, NOJIb3YSCh YCIYraMn pa3fInyHbIX OPraHu3aLnii, TakXKe BCTynatoT B
06LLEeCcTBEHHbIE OTHOLLEHUS, PEryampyemMbie rpa)kJaHCKUM npaBoM. Tak, OTAPaBASASACh
Ha paboTy Ha 06WEeCTBEHHOM TpaHCNOPTE, FpakAaHWH BCTYMNaeT C COOTBETCTBYHOLLEN
TPaAHCMOPTHOW OpraHM3alnern B OTHOLWEHNE, KOTOPOE PeryanpyeTcsi HopMamu
rpa)kaaHckoro npaea. CoaBas no npuvesne B COOTBETCTBYIOLLYIO OpraHM3aLnto Ha
XpaHeHVe BEPXHIO oaexay B rapaepob, rpakAaHnH CTaHOBUTCS YHACTHUKOM
06LEeCTBEHHOr0 OTHOLLEHUS, KOTOPOE TaKXXe peryampyeTcsa HOpMaMn rpakaaHCcKoro
npasa. MpuobpeTan HeobxoanMble eMy NPOAYKTbI MUTAHUA UK MPOMbILLJIEHHbIE TOBAPbI
B MarasuHe, rpa>xgaHnH y4acTByeT B 06LECTBEHHbIX OTHOLLUEHMSX, HA KOTOPbIE TakKXe
PacnpoOCTPaHATCA HOPMbI FPaXkAaHCKOro npaBa. HopMbl FpakAaHCKOro npaea
PacnpoOCTPaHSIOT CBOE AEACTBME M HAa OTHOLLUEHUS, KOTOPbLIE NEePUOANYECKN BO3HUKAIOT
MeXxay caMUMK rpaxkaaHamu. Hanpumep, npu 3akJ0YeHUN UMK [0roBOpa 3aMa,
NMYLLLECTBEHHOI0 HaliMa, OAPEHUS N APYrUX He 3arnpeLleHHbIX 3aKOHOM 10r0OBOPOB.
[Pa>kaAaHCKMM NPaBOM PEryampyrTCs U OTHOLIEHWS, BO3HUKAOLWME B pe3y/bTaTe
pacnpocTpaHeHns O rpakAaHNHE He COOTBETCTBYIOWMX OENCTBUTENbHOCTUN CBEAEHUN,
KOTOpbIe MOpPOoYaT ero YecTb, AOCTOUHCTBO MW OESIOBYIO penyTaLuto.

BMecTe ¢ TeM faneKko He BCe OTHOLLEHUS, YHYAaCTHUKOM KOTOPbIX CTAHOBSTCS FpaXkaaHe,
perynmpyTca rpaxaaHckum rnpaBoMm. Tak, n3bupas genytaToB B COOTBETCTBYOLME
opraHbl NpeACcTaBUTENIbHOM BNACTU, FPa)KAaHe CTaHOBATCS y4aCTHUKAMMU
06LeCTBEHHbIX OTHOLLEHWUI, KOTOPbIE PEryMpPYOTCA roCy4apCTBEHHbIM, a He
rpa>kgaHcknm npasoM. C Apyro CTOPOHbI, AeNCTBME rpa)KAaHCKOro npasa



pacnpoCTpaHAeTCsA Ha Takme obLeCTBEHHbIE OTHOLLIEHWS, B KOTOPbIX rpa)kaaHe Boobuye
He NPUHUMAIOT y4acTumsa. Tak, HOpMaMK rpa>K4aHCKOro npaBa peryanpyoTca OTHOLWEHMUS
MeXAy opraHm3aunsamMm (lopuanyeckumm nmuamm), BO3HMUKatoWwme B npouecce
peanm3aumm Npom3BeoeHHON NPOOYKLNM, MEPEBO3KN €€ Ha »XeNe3HOL0POXKHOM,
MOPCKOM, Pe4YHOM UM BO3OYLUHOM TpaHCNopTe, CTpaxoBaHUs 3TOro rpysa,
OCYLLLECTBJIEHNSA pacYeTOB 3a NOCTABJIEHHYIO MPOAYKLUMIO U T.4. [pa)KAaHCKUM NMPaBOM
perynnmpytoTcsa oTHOWEHMA € yH4acTuem Poccuinckonm depepaumm, cybbekToB POCCMNCKON
denepaunm N MyHMUMNAaAbHbIX 06pa3oBaHN, HaNpuMep, B C/ly4ae 3aBeLllaHuns
rpa>xgaHWHOM CBOEro nMmyLliecTBa rocyaapcTBy.

Kpyr obLiecTBEeHHbIX OTHOLLIEHWUI, PErYNPYEMbIX FPa)KAaHCKMM NPaBOM, HAaCTOJIbKO
obwunpeH n pazHoobpaseH, 4To, B MPMHLKMNE, HEBO3MOXXHO AaTb UX NCHEPMbIBAOLLLNNA
rnepeYvyeHb. DTOro N He cnefyeT AesnaTb, Tak Kak B 3a[a4y rpa>KaaHCKO-MpaBOBON HayKU
BXOOUT HE nepeydyuncieHme ¢ BO3MOXKHO 60/blIen TOYHOCTbIO U TWaTEeNIbHOCTbIO BCEX
obuecTBEHHbIX OTHOLUEHUI, PErYINPYEMbIX FPa>KgaHCKNUM NpaBoM, a BbiBJIEHUE TeX UX
06l MX CBONCTB, KOTOPbIE U MO3BOINAN 06BbEANHUTL UX B MpeaMeTe OAHON N TON Xe
oTpacan, UMeHyeMoun rpa>kgaHcKmMm npasom.[3]

OTHOLLEHWS, peryampyembie rpa>x4aHCKUM 3aKOHOAATEes/IbCTBOM

1. Fpa)kiaHCKOe 3aKOHOA4aTe/IbCTBO onpenesniseT NPaBoBOe MNOJIOXKEHNE YYAaCTHUKOB
rpakaaHCcKoro o6opoTa, 0CHOBAHUSA BO3SHUKHOBEHUS U NOPSALOK OCYLLECTBJIEHMS NpaBa
COBCTBEHHOCTU U APYrUX BELUHbIX NPaB, UCKIIOYMTESNbHbIX NPaB Ha pe3ysibTaThbl
NHTENNEeKTYyasIbHOW AeATeNbHOCTU (MHTeNNeKTyanbHOW COBCTBEHHOCTH), peryampyeT
JIOrOBOPHbIE N UHble 0693aTeNbCTBaA, a TakXKe ApYyrve UMyLLeCTBEHHbIE U CBA3aHHbIE C
HUMW NINYHbIE HEUMYLLIECTBEHHbIE OTHOLLUEHWS, OCHOBAHHbIE Ha PAaBEHCTBE, aBTOHOMUN
BOJIN 1 UMYLLIECTBEHHOW CaMOCTOATE/IbHOCTU UX YYACTHUKOB.

Y4yaCTHMKaMU peryanpyemMblix rpaX4aHCKUM 3aKOHOA4ATENIbCTBOM OTHOLLUEHUN ABNSAIOTCSA
rpakgaHe n lopuanyeckue nmua. B perynnpyembix rpaXA1aHCKNUM 3aKOHOAATEe/IbCTBOM
OTHOLLUEHMAX MOryT y4acTBOBaTb TakXe Poccuimnckasa denepauns, cybbekTbl Poccumnckonm
depepaynm N MyHuUUMnanbHble obpa3oBaHng (CTaTba 124).

pa)kgaHCKoe 3aKOHOAATEeNIbCTBO PEryNpyeT OTHOLUEHUS MeXXay Inuamu,
OCYLECTBASALWMMN NPeaNPUHUMATENLCKYIO AeATENIbHOCTb, UIN C UX YY4aCTUEM, UCXOOS
N3 TOro, 4TO NPeanpuUHMMaTEsNIbCKON SBASETCA CaMOCTOATesIbHaAsA, OCyLlecTBseMas Ha
CBOW PUCK AeATeNbHOCTU, HanpaBieHHast Ha cucTeMaTn4eckoe nojaydeHne Npmboinm ot
NoJIb30BaHUA NMYLLECTBOM, NMPOAa>KM TOBAPOB, BbIMOJIHEHUA PaboT MM OKa3aHUS yCiayr
NNLUAMU, 3aPErNCTPUPOBAHHLIMU B 3TOM KayeCcTBe B YCTAaHOBJIEHHOM 3aKOHOM Mopsigke.



I'Ipanma, YCTaHOBJIEHHbIE T'Pa>XKAaHCKUM 3aKOHOAATEJIbCTBOM, NMPUMEHAKTCA K
OTHOLWUEHNAM C yH4aCTuneM NMHOCTPaHHbIX Fpa>xXaaH, nny, 6e3 rpaxxgaHcTea U NHOCTPaHHbIX
ropnanyeckmnx nny, ecian nHoe He npenycMoTpeHO cbeuepaanblM 3aKOHOM.

2. HeoTuy>XXaoaemble npaBa u cBobonbl YenoBeka u apyrme HemMaTtepunmalibHble bnara
3alnaloTCAd rpa>XgaHCKMM 3aKoHOO0ATeJIbCTBOM, €CJZIN NHOE He BblITEKAET U3 CyLleCTBa
3TUX HeEMaTepUaJibHbIX bnar.

3. K nmMmyuiecrteeHHbiMm OTHOWEHWNAM, OCHOBaHHbIM Ha aAMWHUCTPAaTUBHOM UJIN NHOM
BJ1ACTHOM MOAYNHEHUN O4HOWN CTOPOHDI ,u,pyr0|7|, B TOM 4YncCJie K HaJIoroBbiMm U Apyrmm
PUHAHCOBLIM U A4MUHNCTPATUBHLIM OTHOLLUEHNAM, Fpa)kK4aHCKOe 3aKOHO4aTes/IbCTBO He
npnMeHAeTCd, eCJin NHoe He NnpenycMoTpeEHO 3aKOHOA4aTE/IbCTBOM. »

CtaTba 2 TK onpenenseT chepy OTHOLLUEHUN, ABAAOWNXCA NPegMeTOM rpakAaHCKoro
npasa, 061acTb EeNCTBUA FPa>KgaHCKOro 3akoHoAaTeNIbCTBa N NCHEPbIBaOWNN
nepe4vyeHb yHaCTHUKOB (CyObeKTOB) rpa’kAaHCKO-NPaBOBbIX OTHOLWEHWA. [Tpn 3ToM
BKJIlOYEeHNe B chepy rpa>kfaHCKOro 3akoHo4aTelbCTBa nNpeanpuHUMaTesibCKUX
oTHoweHun (N. 1 cT.2 TK) n nx nogpobHoe perynmposaHmne B apyrux ctatbax MK
NCKJIOYaT HeobXoANUMOCTb NPUHATUSA 0COBOro 3aKoHa 0 NpeanpuHMMaTENIbCKON
neaTenbHocTn.[4]

2.1. AMywiecTBeHHblIe OTHOLUEeHUSA, peryampyemsbie
rpa>k4aHCKMM nNpaBoMm

MNepBoe, 4To BpocaeTcs B rnasa, 3To TO, YTO FpaXKAaHCKOe NMpaBo UMeeT Aesio C
UMYLLLECTBEHHbIMM OTHOLLIEHMSAMU. o4 UMYLLECTBEHHBIMU 0ObIYHO MOHMMAIOT Takue
o6LIecTBEHHbIE OTHOLLEHMS, KOTOPble BO3HUKAOT NO NOBOAY Pa3/INYHOro poaa
MaTepuanbHbIX 6nar, T.e. Bewemn, paboT, ycnyr n MHOro UMyLLeCcTBa B LUMPOKOM CMbIC/1E
3Toro cnosa.[5] MNoa NMyLLECTBOM B rpa’kAaHCKOM NMpaBe MOHMMAOT HE TOJIbKO BeLlN,
KOTOPbI€ MOTYT HAaXOAUTbCS Y ONMpefesIeHHOro nua, Ho 1 Npaea TpeboBaHusA
(HanpuMep, AeHeXHbI BKAa4 rpaXkaaHuHa B yuYpexxaeHun 6aHka, npeacTaBasowmia
cobor no cyTn NpaBo TpeboBaTb Nepenayn aeHer). MIMyllecTBeHHbIE OTHOLLEHWS BCerga
BO3HUKAIOT N CYLLECTBYIOT MO0 B CBA3M C HAXOXXOAEHNEM MMYLLECTBa Yy onpeaeneHHoro
niua, nnbo B CBA3M C NepexonoM UMyLLEeCTBa OT OAHOM0 inla K Apyromy.
IMyLLIECTBEHHbIE OTHOLLEHUS - 3TO OTHOLLUEHUS Mex Ay JIIoAbMU 1 onpeaesieHHbIMU
KONIIEKTUBAMW MO NOBOAY MMYLLECTBA.



NMyLeCTBEHHbIE OTHOLLIEHUSA, PErYJINPYEMbIE IFParKAaHCKUM NPaBOM, MHOMO4YUC/IEHHbI U
pa3Hoobpa3Hbl. C couMaibHO-OKOHOMMNYECKOW TOYKN 3PEHNS OHW NMPeacTaBafoT cobon
pasnyHbie opMbl peanmsaumm OTHOWEHNI COBCTBEHHOCTN. HO B OAHOM OHU CXOLOHbI:
rpa>kgaHCKoe NpaBo perynvmpyeT Anua, SKOHOMUYECKN He3aBUCKMMble OAWH OT OpPYyroro,
ABNSAOWMECS CaMOCTOATENbHLIMY TOBapoBiagesbLuamm. PasHoobpasne xe
MMYLLECTBEHHbIX OTHOLLUEHNI 3aBUCUT OT XapaKTepa U CTENEHN SKOHOMUYECKOWN
CaMOCTOSATENIbHOCTN YHaCTHUKOB rpakaaHCcKoro obopoTa.[6]

O4HaKo rpa)kaaHCKOoe NMpaBo peryampyeT Aasieko He BCE UMYLLECTBEHHbIE OTHOLLEHNS,
BO3HMKaKLMe B HaweM obuiecTBe, a TOJIbKO ONpeaesieHHYI0 UX YaCcTb, UMEHYEMYIO

UMY LLLECTBEHHO-CTOMMOCTHbBIMU OTHOLLIEHNAMN. K MMy LLLeCTBEHHO-CTOUMOCTHbIM
OTHOCSITCS, B NEepPBYO o4epenb, TOBAPHO-AEHEXHbIE OTHOLWLEHMS. BMecTe ¢ TeM cnenyeT
UMETb B BUAY, YTO rPa>KJaHCKUM NPaBOM PErynpyoTcsa U Takme NMMyLLLEeCTBEHHbIe
OTHOLLEHUS, KOTOPble HEMOCPeACTBEHHO He CBsi3aHbl C AeHEeXXHbIM obpalleHnem un
NO3TOMY MX HeJsb35 Ha3blBaTb TOBAPHO-AEHEXHbLIMU. Hanpumep, OTHOLWEHNS 1Mo 06MeHy
BellaMKn, gapeHuto n T.n. OQHaKo 3TN OTHOLLUEHUS, Tak XKe KaK U TOBapHO-AEHEXHbIE,
HOCSAIT CTOMMOCTHBbIA XapakKTep, MOCKOJIbKY BCE OHW CBsS3aHbl C AEACTBMEM 3aKOHa
CTOMMOCTW. B cnuny 3Toro MMyLLecTBEHHbIE OTHOLLIEHUS, BXOAsAWMNE B NpeaMeT
rpa>kAaHCKOro npaea, NpaBujibHeEe MMEHOBaATb, KaK MMYLLLECTBEHHO-CTOMMOCTHbIE
OTHOWeEHNA.[7] DTO OTHOLLEHUS, KOTOPbIE MOTYT UMETb AEHEXHYIO OLEHKY, CBA3aHHbIEe C
BO3Me34HbiIM 06MEHOM TOBapOB W Pa3/IN4YHOro poaa ycayr, Co3gaHueM n
NCNOJIb30BAaHNEM MHTENIeKTYyaslbHOW cO6CTBEHHOCTN.[8]

B ycnoBusix pasBuTon 4eHEXHOW CUCTEMbl OCHOBHYIO MacCy MMYLLECTBEHHO-
CTOUMOCTHbIX OTHOLLEHWI COCTABNSAIOT TOBAPHO-AEHEXHbIE OTHOLUEHUS. YcnellHoe
pa3BuTNUE 0O6BEKTUMBHO CYLLECTBYOLIMX B HalleM obLlecTBe TOBapPHO-AEHEXHbIX
OTHOLLUEHWNI BO3MOXKHO JILLIb B TOM CJly4ae, ec/in K HAM ByaeT NpUMeHATLCS afleKBaTHas
npasoBas popma. OHa N3 NPUYNH MMEBLLUNX MECTO 3aCTOMHbIX SIBJIEHWNA B HalLeNn
3KOHOMMKE CBsi3aHa C NPMMEHeHNneM agMUHUCTPATUBHbIX METOOO0B NPU PeryanpoBaHnm
TOBAPHO-AE€HEXHbIX OTHOLLUEHWUI, KOr4a TOBAaPHO-AeHeXHble OTHOLLeHUs obiekannch B
HECBOWCTBEHHYI0, Yy)KOY0 UM aAMUHUCTPATUBHO-NPABOBYO (POPMY, KOTOpPas MeHblLe
BCEro noaxoAuT K TOBAapPHO-AEHEXHbIM OTHOLLIEHUSM. Me)xay TeM MHOrOBEKOBAs
NpakTUKa NpPaBOBOro peryampoBaHnsa nokasaJsa, 4To AJis HOpMaabHOro pPasBUTUS
TOBApPHO-AEHEXHbIX OTHOLUEeHNI Hanbosee NpeanoYTUTENbHON SBASETCS FPaXKAaHCKO-
npaBoBas popma. Tak, Npon3BoaCTBO HeobxoanmMon obuwecTBy NPOAYKLNMA MOXKHO
obecne4ynTb B aAMUHUCTPATUBHOM NOpPsSAKe, 3aCTaBUB NpeanpusaTue BONPEKnN ero
3KOHOMWYECKUM MHTEpPEeCaM BbINMyCKaTb 3Ty Npoaykuuto. OaHaKo NpakTuKa rnokasana,
4YTO 3TOT NyTb HE BeAEeT K M306MAno 1 yA0BNETBOPEHMNIO 06LLECTBEHHbLIX NOTPEOHOCTEN.



MpennpusaTne, byay4n He 3anHTEPECOBaHHbLIM B MPON3BOACTBE AAaHHOI0O Buaa
npoayKUuKn, BCerga HanaeT ThiCAYY NPUYNH, MO KOTOPbIM OHO HE CMOTJ10 BbIMOJIHUTL
BO3JI0’)KEHHOE Ha Hero B aAMUHUCTPATMBHOM rnopsiake 3agaHue. MIHas cuTyauus
CK/NlaablBaeTCs, eC/IM NPOU3BOACTBO HEobXoaANUMOM 00LLEeCTBY NPOAYKLNN
OCYLLECTB/SAETCSA HA OCHOBE 3aKJIIOYEHHOI0 C NPeaAnpusaTUEM AOroBopa, B KOTOPOM
HALLJIWM OTPaKeHne ero 3KOHOMMYeckne MHTepechl U UCMOJIHEHNE KOTOPOro
obecrneymBaeT NpeanpusTUIO NX YO0B/EeTBOPEHME. B Taknx ycnosusx npegnpustune
npeanpuMeT BCE OT HEro 3aBucsllee A BbiNycka Heobxoammon obLecTBy npoaykumu,
TaK KakK 3TO COOTBETCTBYET 1 ero 3KOHOMUYEeCKUM nHTepecam. Mpun 3Tom He TpebyeTcs
NMPUMEHEHUS K NPeanpUsaTUIO Kaknx-nmbo mep NpUHYANTESIbHONO XapakTepa CO CTOPOHbI
rocygapcTBa.

pa>kOaHCKOe NpaBo TEM M OT/ZIMYAETCH OT APYrux oTpacsen npaBa, 4YTO pacnonaraeTt
YHUKaJIbHbIM, BEKaMM 0TPabOTaHHbLIM LOPNONYECKNM NHCTPYMEHTAPUEM,
obecnevymBaloWMM OpraHM30BaHHOCTb N NOPAAOK B 0bLLlecTBEeHHOM nNpon3BoacTee be3
HenocpeaCTBEHHOI0 CONMPUKOCHOBEHMS C annapaToOM roCy4apCTBEHHOMO MPUHYXXAEHNS
nyTeM BO3AENCTBUA Ha IKOHOMUYECKNE UHTEpPECHl y4aCTHMKOB 06LEeCTBEHHOIO
npounssoacTea.[9]

MyHKT 3 cT. 2 'K ncknovaeT n3 chepbl rpakgaHCKoro rnpasa MMyLleCTBEHHbIe
OTHOLUEHUSA, OCHOBaHHbIE Ha aAMUHUCTPaTUBHOM UM NHOM BJIACTHOM MOAYUHEHUN
OLHOW CTOPOHbI APYron, B TOM 4Yucse peryampyemsie HasiorosbiM, PUHAHCOBLIM U
aAMUHNCTPATUBHbLIM 3aKOHOO4aTEeIbCTBOM, €C/ZIM MHOE He MpefyCMOTPEHO
3aKoHoZaTeNbCcTBOM.[10]

NMepexon Hawewn CTpaHbl K PbIHOYHOM SKOHOMUKE C HEU3DEXXHOCTbLIO NPUBOAUT K
paclwmnpeHmnto chpepbl rpakaaHCKo-NPaBoOBOro peryampoBaHnsa MMyLLLECTBEHHbIX
OTHOLUEHUWN, CKNaAbIBAOWMXCA B Pa3/INYHbIX chepax feAaTesibHOCTU. Tak, Ha CMeHy
LLeHTpaM30BaHHOMY pacnpenesieHnt0 MaTepurasibHO-TEXHNYECKUX Pecypcos,
OCYyLLLEeCTBSAEMOMY B aAMNHUCTPATUBHO-NPaBOBOM Nopsake, npuwna bupxxesas,
onToBas N UHble OPMbl TOProBAN, PerynpyemMmble HOpMaMm rpa>kaaHCKoro rnpasa.
YcTaHaBMBaeMble B aAMUHNCTPATUBHOM NopsaKe LeHbl Ha NMPOU3BEAEHHYIO MPOAYKLNIO
N TOBapbl HApPOoAHOro notTpebaeHns Oblin 3aMeHeHbl Ha OOrOBOPHbLIE LIEHHbI,
onpeneneHmne KOTopbiX OCYLLECTBAETCA B rpaXKA4aHCKO-MNpaBoBbIX (hopMax.
PacnpepensemMble paHee B agMUHUCTPATUBHOM MOPSAAKE XWJible NOMELLEeHNs nepexoasaT
B COOCTBEHHOCTb rpa>kaaH. lNpaBa Ha 3TN NOMeLLeHUSA peasn3yTCsa rpaxaaHamMmm B
paMKaX rpa>kgaHCKOo-NpaBoOBbIX OTHOLWEHUW. 3eM4, ee Heapa U apyrune npupoaHblie
06bEKTbI BTAMMBAOTCA B FPaKAaHCKMM 060pOoT 1 CTAaHOBATCHA 06beKTaMu rpa>kaaHCKo-
MpPaBOBbIX COENOK. [pakaaHCKoe NpaBo - HEO6X0ANUMbIN S/IEMEHT



CaMoperyJinpyrLLerocss SKOHOMNYECKOro MexaH3Ma MMEHYEMOro PbiHKOM. Mo3ToMy Mo
Mepe CTaHOB/IEHUSA PbIHOYHOW SKOHOMUKW B Hallel CTpaHe poJib U 3HaYeHne
rPaXk[AaHCKOro npaBa B XXN3HM 0bWecTBa HeYKOHHO ByayT Bo3pacTaTbh.[11]

Heobxoanmo pa3nnyaTb OBE OCHOBHbIE FPYMMbl MMYLLLECTBEHHbIX OTHOLLEHUNA,
peryampyembix rpa>kaHCKUM NpPaBOM: OTHOLLUEHUSA BELLHOIrO XapakKTepa U OTHOLIEHUS
0653aTeNbCTBEHHOr O XapakTepa.

BewHble OTHOLWWEHNSA - OTHOLLIEHMNS, CBSA3aHHbIE C obnagaHneM TEM AN UHbIM CyObEKTOM
onpeneneHHbIMM BewamMn (MMyLLECTBOM) - NPUPOAHbIMK 0b6beKkTaMu, cpeacTBaMm
Nnpon3BoACTBa W pe3ysbTaTamm Tpyaa. Obwmm gna HUX ABASeTCA CBoeobpasHbIN
OBONCTBEHHbLIN XapakKTep. Bce oHM npenctasnsatoT cobon, BO-nepBbIX, OTHOLWEHNE
cybbekTa K NnpuHagnexatwien emy sewim (MMyuwecTBy), W, BO-BTOPbIX, OTHOLLUEHUSA MEXAY
HUM U UHBIMW MLLAMM NO NOBOAY AAaHHOW Bewwn (MMywecTBa). Takas ABONCTBEHHAA
npupona BeWHbIX OTHOLWEHNN NMeET NMPpUHLUMNuasbHoOe 3Ha4YeHne.

Perynupyemsble rpa>xgaHCKMM NpaBoM BellHble OTHOLWEHNA CYLeCcTBYIOT B BUae
OTHOLLEHNN COBCTBEHHOCTUN N NHbIX OTHOLWEHWA BeWHOro xapakrtepa. OTHoLWweHnA
COBCTBEHHOCTU B 3aBUCUMOCTU OT CybbekTa NMpUCBOEHNSA MOryT BbICTyNaTb B hopMe
WHONBMAYANIbHON COOCTBEHHOCTN OTAESbHbIX FpaKaaH, COBCTBEHHOCTU OPNANYECKUNX
NN, N TOCY[apPCTBEHHON 1 MyHMUMNANIbHON COBCTBEHHOCTN (CyBEPEHHbIX pecnybnmk n
AAMUHUCTPATUBHO-TEPPUTOPUANbHBLIX 0bpa3oBaHum). Mpu 3TOM BCE OHNU
paccMaTpPUBaKOTCHA 3aKOHOM KaK paBHOMpPaBHble C MO3ULUINA YC/IOBUN UX
PYHKLNOHUPOBAHNSA M 3alnNTbI.[12]

Apyryto rpynny MMyLLECTBEHHbIX OTHOLLEHWUI, PEryIMPYEMbIX FParKAaHCKMM NpaBoM,
cocTaBnsatoT 06a3aTeNbCTBEHHbIE OTHOWEHUS. OHX CBA3aHbl C MEPEexXonoM
NMYLLLECTBEHHbIX 61ar oT ogHUX Ny, K a4pyruMm. N ecnm BelwHble OTHOLWIEHWS BbipaXkatoT
Kak Bbl CTaTUKy OTHOLUEHWIN MPUHAAJIEXXHOCTN MaTepuaibHbiX 61ar, cBA3aHbl C
obnagaHmeM xX039NCTBYOWNM CYObEKTOM KOHKPETHbLIM NMMYLLLECTBOM, TO
0653aTeNbCTBEHHbIE OTHOLWEHUS, Byay4n Takxe hopMaMm peanm3daunm SKOHOMNYECKMX
OTHOWEHNN COBCTBEHHOCTN, BbipaXkatoT UX AUHAMUKY, npouecc obuiecTBeHHOro obMeHa
pe3y/nbTaTaMn OeATeNbHOCTM B LesiSX yOOB/IETBOPEHNSA NPON3BOACTBEHHbIX,
noTpebnTenbCkuX, KyabTYPHbIX N NHbIX HY>XXA Y4aCTHUKOB.[13]

2.2. JInuHble HeMMyLLeCTBEeHHblIe OTHOLUeHUA



Ipyrol cocTaBnstoLLEen YacTblo NpeaMeTa rpaXkAaHCKOro npaea B COOTBETCTBUM CO CT.
2 K sABNAOTCSA INYHbIE HEMMYLLIECTBEHHbIE OTHOLWLEHMS. VI3 caMoro Ha3BaHUS BbITEKAET,
4YTO JINYHbIE HEMMYLLLECTBEHHbIE OTHOLWEHMS obnafatoT, No KpaliHen Mepe, ABYMS
npu3HakaMun. Bo-nepBbiX, yKa3aHHbIE OTHOLLEHUSA BO3HUKAIOT MO NOBOAY
HENMYLLLeCTBEHHbIX (OYyXO0BHbIX) 61ar, Takux, Kak 4ecTb, LOCTOMHCTBO, Ae/0Bas
penyTaunsa, nMa rpaxgaHnHa, HaMMeHoBaHWe LPUANYECKOro 1A, aBTOPCKoe
nponsseneHne, n3obpeTeHne, NPoMblLLIEHHbIN obpa3sel 1 T.M. Bo-BTOpbIX, NYHbIE
HEeMMYLLEeCTBEHHbIE OTHOLLEHNS HEPA3PbIBHO CBSI3aHbl C JIMYHOCTbLIO YHACTBYOLMNX B HUX
NnU. B 3TNX OTHOLIEHNAX NPOABASETCA MHOMBUAYANIbHOCTb OTAEMbHbIX FpaXkaaH uam
OpraHn3aunin 1 OCYLLECTBNSIETCS OLLEHKA UX HPABCTBEHHbIX U MHbIX COLIMAJbHbIX
Ka4yecTB.

Takum obpa3oM, nNog AMYHLIMU HEUMYLLECTBEHHBLIMU OTHOLLEHUAMU cnenyeT NoHUMaTb
BO3HMKaloLLMe No NoBOAY HEMMYLLLECTBEHHbIX 61ar 06 ecTBEHHbIE OTHOLLEHUS, B
KOTOPbIX OCYLLECTBASETCS MHANBUOYANN3AUNSA IMYHOCTU FpaXkdaHWHa UK OpraHM3auuns
NOCPeACTBOM BbISIBJIEHUS N OLLEHKM UX HPABCTBEHHbIX M UHbIX COLMaNbHbIX Ka4yecTs.[14]

HocuTensamum nnyHbiX HEMMYLLLeCTBEHHbIX NpaB ABJIAIOTCA He TOJIbKO rpakaaHe, HO N UX
KOJIJTIEKTUBbI, OpraHm3aunn.[15]

HenMyuieCcTBEHHbIE OTHOLWWEHUSA, peryampyemble rpax4aHCKNUM 3aKOHO4ATEeIbCTBOM,
pa3nensanTca Ha CBA3aHHble C UMYLWEeCTBEHHbIMUY JINYHbIE HENMYLLLECTBEHHbIE
OTHOWEHUA (K HAM OTHOCATCS, B MePBYIO0 o4epelb, HEMMYLLLECTBEHHbIE OTHOLLEHMS,
CONyTCTBYHOLWMNE UMYLLLECTBEHHbLIM NPaBaM Ha MHTENNEKTYasIbHYI COBCTBEHHOCTb -
aBTOPCKOEe NpaBo U T.M.) N HEOTYY)XAaeMble HeMaTepuasbHble 61ara, KoTopble He
peryampytoTcs, a 3alUalTCcsa rpa>KgaHCKMM 3aKOHO4AaTe/IbCTBOM, €C/I MHOE He
BblITEKAET U3 cyuwecTBa 3Tux 6nar.[16]

PerynnpoBaHne Takoro poaa OTHOLLUEHWA HOPMaMN IFpaXKdaHCKOro npasa obycnoBieHo
TeM, 4TO OHM 06/1a4atoT CBOMCTBAMU, KOTOPbIE NOAAATCS rPaXK AaHCKO-NPAaBOBOMY
perynmpoBaHuto.[17] Kpome Toro, Asisi NOSIHOWM 3alUUTbl MPaB U UHTEPECOB rpa)kaaH uamn
OopraHu3auuin MHor Aa Heob6xoaMMO UCMOb30BaTh FPaXKAaHCKO-MPaBOBbIE
OXPaHUTEeNbHbIE CPenCcTBa. Tak, YecTb M JOCTOUHCTBO FPaXkJaHHa OXPaHSATCS
HOPMaMM YrosI0BHOI0 NpaBa O HaKa3aHUW 3a KNeBeTy Uan ockopbsieHne Kak 3a
YMbILLJIEHHOE NpecTynaeHne. Fpa)kAaHCKoe 3aKOHO4aTeIbCTBO A0MNyCKaeT 3alunTy
ockopbneHHoro B cny4vyae 4o6pocoBeCcTHOro 3abay>XAeHUA pacnpocTpaHUTeNs
NnopoYallMX CBEAEHNIN, Aa)e B TOM Cjlydae, Koraa yCTaHOBUTb TAaKoe JINLLO HEBO3MOXXHO.
Bosee Toro, HapyLleHWe YeCcTn U AOCTOUHCTBA UK Ae/I0BO penyTauun rpakaaHuHa
MOXXET MOBJIeYb /11 HEr0 UMYLLLECTBEHHbIe YObITKM (HanpuMep, B CBA3M C
HEOO6XO0AMMOCTbIO U3MEHUTbL MecTo PaboTbl UM XXUTENLCTBA), KOTOPbIE BO3MELLaloTCS



Mo HOpMaM rpa>kgaHckoro rnpasa.[18]

B cootBeTcTBMM C N. 1 CT. 2 TK rpaXgaHCKNUM MpPaBOM pPeryanpyroTcs Te JINYHble
HenmyuleCcTBeHHble OTHOLIEeHWSA, KOTopble CBA3aHbl C UMyLLecTBeHHbIMU. OTcCloaa
criefyeT, YTO JINYHbIE HENMYLLLIECTBEHHbIE OTHOLLUEHUSA, He CBA3aHHbIe C
NMYLLEeCTBEHHbIMU, FPa>KgaHCKMM NPaBOM He perysimpyoTcsa. Takoe yaaneHue ns
npeagMeTa rpa>K4aHCKOro npaea JIM4YHbIX HEMMYLLLECTBEHHbIX OTHOLUEHWU, HE CBA3AHHbIX
C MMYyLLECTBEHHbIMN, MPeaCcTaBasgeTcsa Mano 060CHOBaHHbIM. ECn nnyHbIe
HenmyuleCTBeHHbIe OTHOLUEHUA TAroTelT K NpegMeTy rpa)k4aHCKoro npasa, TO OHMU
DOJDKHbI UM perysmpoBaTbCA HE3AaBUCUMO OT TOro, CBA3aHbl OHN C UMYLLLECTBEHHbIMN
OTHOLUEHUAMMN NNn HeT. B cuny 3Toro LMBUANCTMYECKAs HayKa He O0J1XKHa
OrpaHnYMBaTbLCA ONMMcaHMeM npaBw, cogep>kawmxca B 'pa>kAaHCKOM KogeKce N Apyrux
HOPMAaTUBHbIX aKTax rpa>k4aHCKOro 3akoHoaTesibCTBa. B ee 3amavy BxoauT
oboCcHOBaHMe NpeaMeTHOro egMHCTBa rPakaAaHCKoro npaea. [aa 3Toro HeAoCTaTO4YHO
KOHCTATUPOBaTb, YTO MPa>k4aHCKUM NPaBOM PeryjampyoTcad MMyLLeCTBEHHO-
CTOMMOCTHbIE N JINYHbIE HEUMYLLLECTBEHHbIE OTHOLWEHUA. Heobxoanmo, HeCMoTps Ha
BHELLUHIOIO MPOTUBOMOJIOXKHOCTb 3TUX ABYX COCTaBHbIX YacTen npeamMeTa rpa>KgaHCKoro
rnpaBa, BbiABUTb TO 0bLLEe CBONCTBO, KOTOPOE N No3BoSAseT 06begUHNTbL UMYLLLECTBEHHO-
CTOUMOCTHbIE U JINYHbIE HEMMYLLLECTBEHHbIE OTHOLWEHUSA B NpeaMeTe 04HOW U TOW Xe
oTpacaun - rpaxaaHCKoOM npase.

NMyuwecTBEHHO-CTOMMOCTHbIE OTHOLWIEHUA npeanosaratoT B3aUMHYIO OLLEHKY
y4YaCTHUKAMN 3TUX OTHOLLEHWA KOSINYeCTBa U KadyecTBa Tpyaa, BOMJIOWEHHOIO B TOM
MaTepuasbHOM Bniare, Mo NOBOAY KOTOPOro 3TW OTHOWEHUS CKNaabiBatoTCA. JINYHbIE
HeMMyLLeCTBEHHbIE OTHOLWLEHUS, B CBOIO o4epenb, NpeanonaratoT B3aUMHYIO OLEHKY KX
y4YaCTHMKaMN MHAWBUAYAJIbHbIX KQ4eCTB JINYHOCTN, YH4aCTBYOLWEN B 3TUX OTHOLUEHUNSX.
B3anMMooOLEHO4YHbIN XapaKTep UMYLLECTBEHHO-CTOMMOCTHbIX U JINYHbIX
HEeMMYLLLECTBEHHbIX OTHOLUEHUA U COCTaBASeT To obLliee CBONCTBO, KOTOPOE Mo3BoNseT
06beanHUTbL NX B NpeaMeTe rpa>kgaHcKoro rnpasa. Bo nsbexxaHne HegopasymeHunn
cnenyeTt OTMETUTb, YTO OLEHOYHbIN XapaKTep HOCAT BCe 06LeCcTBEHHbIE OTHOLWEHUS.
OOHaKOo B3aMMOOLLEHOYHbIN NPU3HAK XapaKTepeH TOJIbKO ANd TeX 06LeCTBEHHbIX
OTHOLLUEHNN, KOTOpPble BXOAAT B NpeAMeT rpa>kgaHCKoro npaea. Hann4dume 3toro obuiero
npu3Haka n obycnoBameBaeT NPUHUMUNNANIbHOE e NHCTBO BCEX MMYLLLECTBEHHO-
CTOUMOCTHbIX N JINYHbIX HEUMYLLLECTBEHHbLIX OTHOLLEHNI B Kakon Bkl cthepe
0eAaTeNbHOCTN Yesl0BEKA OHUN HUN BO3HUKANM N KaKoB 6bl HX Bbif1 X CYyOBbEKTHbLIN COCTaB.

B MMyLLeCTBEHHbIX OTHOLLEHUAX B3aUMHas OLEHKa NMPOosSBAAeTCA B CTOMMOCTHOW popMe,
a B HEMMYLLLECTBEHHbIX - B BUAE HPAaBCTBEHHOW U MHOM COLMANbHON OLLEHKUN INYHbIX
KadecTB rpakgaH v opraHmsaumnn.[19] NMNoCcKonbKY CTOMMOCTHasA OUEeHKa MMeeT MecTo



TOJ/IbKO B UMYLLLECTBEHHO-CTOMMOCTHbIX OTHOLLUEHMAX, @ HPAaBCTBEHHAs U UHAA
coumasibHaa OUEHKa JIMYHbIX KAa4YeCTB rpa)kaaH 1 opraHn3aumm - B JINYHbIX
HENMYLLLECTBEHHbIX OTHOLLUEHUAX, TO N NpeaMeT rpa>KgaHCKOro rnpaBa MOXXHO
onpenennTb Kak B3aUMOOL,EHOYHblE 06LLEeCTBEHHbIE OTHOLWIEHUS B BUAE MMYLLLECTBEHHO-
CTOUMOCTHbIX N JINYHbIX HEUMYLLLECTBEHHbIX OTHOLWEHNI.[20]

YCTaHOB/IEHHbIN CT. 2 TK nepevyeHb OTHOLWEHNIN, perynpyembix rpa>KjaHCKMUM npasom,
He ABNSAeTCA NCHepnbiBaloLWMM, TakK Kak B coOoTBeTCTBUM C N. 1 cT. 8 K rpa>kgaHckue
npaBa 1 06893aHHOCTN MOryT BO3HUKATb TakKXe U3 OCHOBaHUN (CAENOK, AENCTBUI), XOTS
N He NpefyCMOTPEHHbIX 3aKOHOM, HO He NpoTueBopeYawmnx emy.[21]

2.3. MeToAa rpa>kaHCKO-NPaBOBOro peryJimpoBaHusA

NMoa MeTo4oM NPaBOBOro PeryanpoBaHms obLeCcTBEHHbIX OTHOLLIEHMI NOHNMAETCS
COBOKYMHOCTb cnocoboB, cpeacTB, MPUeMOB, NOCPEACTBOM KOTOPbIX MPaBo
BO34EeNCTBYyeT Ha 0OLleCTBEHHbIE OTHOLLEHMNS, Ha MOBEAEHNE rPpakaaH 1 opraHmn3aunin B
3TUX OTHOLWIEHUNAX.[22]

Ecnv noHaTMe npeaMeTa rpa)K4aHCKoro rnpasa CBSAI3aHO C BONPOCOM O TOM, Kakue
obLecTBeHHble OTHOLLEHUS peryinpyrTCcsa rpa)xgaHCKMM NpaBoM, TO NMOHATME MeToa -
C BOMNPOCOM O TOM, KaK 3TN 0bLLeCTBEHHbIE OTHOLLUEHUSA peryampyTca HOpMaMum
rpa>xgaHcKoro rnpasa. [osaTomMy Mexay npeaMmeToMm M MeTo40oM NPaBoOBOro
perynnpoBaHns CyLecTByeT BeCbMa XXeCTKas CBA3b. MeTo npeponpenenseTcs
ocobeHHOCTAMN NpeaMeTa NMPaBoOBOro peryamposaHunsa. Hanv4mne obuiero ponosoro
CBOWCTBA, npucyLiero Bcem obuecTBeHHbIM OTHOLWEHWAM, BXOAALLMM B npeamMeT
rpa>xgaHCKoro rnpasa, npegonpenensetT n NpUMeHeHne K HUM egUHOro MeToaa
NMpPaBoOBOro perynamposaHuns.[23]

NpaBoBoe perynmpoBaHmne o6 ecTBEHHbIX OTHOLLIEHNIA OCYLLECTBISETCA B HOPMAaTUBHOM
nopsaake nocpeacTBOM NpenoCcTaB/IEHNA Frpa)KgaHaM 1 opraHm3aumnam
COOTBETCTBYIOLWNX NMPaB 1 HageneHns nx obsi3aHHOCTAMM.

HopMbl NpaBa MOryT 3anpewaTb Y4aCTHMKaM COBepLlaTb HEKOTOPble AeNCTBUS,
npennncbiBaTb KOHKPeTHoe rnosegeHve nnbo paspewatb CaMuUM onpenenaTb XapakTep
B3aMMOOTHOLIEHWA APYr C APYroM. B oTanyme oT HoOpM Mopanu, cobnogeHmne KoTopbix
obecnevnBaeTca Mmepamn obLWECTBEHHOr0 BO3OENCTBUSA, HapyLLUeHNne HOpM rnpasa
npennonaraeT BO3SMOXXHOCTb NPUMEHEHUss Mep roCcyapCTBEHHOr 0 NPUHYXAeHusA. Takune
CBOWCTBa NpUCyLM BCeM OoTpacsaM rnpasa.[24] BMmecTe ¢ TeM KaXkaas oTpac/b rnpasa



obnapaeT 1 cneununyeckMmMmmn cpeacTsamMmm Bo3AeNCTBUS Ha NoBeaeHne Y4aCTHUKOB
obLecTBEeHHbIX OTHOWEHNA.[25]

O6LecTBEeHHbIE OTHOLLEHUS, COCTaBAsALWME NpeaMeT FPaXkKaHCKOro npaBa, HOCAT
B3aWMOOLIEHOYHbIN XapakTep. B3anMHas e oLeHKa y4aCTHUKOB 06 EeCTBEHHbIX
OTHOLUEHWNIA MOXKET NMPaBUIbHO (HOPMUPOBATHLCS JILLb NPU YCJIOBMN PABEHCTBA
OLIeHMBAIOLLMX CTOPOH. M03TOMY MMYLLECTBEHHO-CTOMMOCTHbIE U NINYHbIE
HEeMMYLLEeCTBEeHHbIE OTHOLLEHUS MoJly4atloT Hanboiee NosHOE Pa3BUTUE TOJIbKO B TOM
cJlyqae, ecsin OHU PEeryanpyrTcs Ha OCHOBE IOPUANYECKOro paBeHCTBa CTOPOH. M3 3Toro
JIOFVNYHO BbITEKAET, YTO B FPa’KJaHCKOM MpaBe NPUMEHNeTCs MeTo[ lopuanyeckoro
paBEeHCTBA CTOPOH.

FOpnandeckoe paBeHCTBO CTOPOH B rPaXkAaHCKOM MNpaBe 03Ha4aeT, YTO HXU 04Ha 13
CTOPOH B Fpa>KaHCKOM MPaBOOTHOLLEHUN HE MOXKET npefonpenenaTb noBegeHmne
OPYron CTOPOHbI TOJIbKO B CUJTY 3aHUMAeMOro et B NPaBOOTHOLLEHUN MOJIOXKEHUS, KaK
3TO UMeeT MecCTOo, HarnpuMmep, B agMNHUCTPaTMBHOM MpPaBoOTHOLWEHUN. [TpnMeHeHne
MeToa IpNANYEeCKOro paBeHCTBa CTOPOH obecneymBaeT y4aCcTHMKAM FpaKgaHCKUX
NMPaBOOTHOLLIEHUA HE3AaBUCMMOCTb U CAMOCTOSATE/IbHOCTb, MO3BOJISET UM NPOABNATb
WHNLUNATUBY N NPeanpunMyYmMBoCTb, CoBepLlUaTb Nobble 4encTBuS, He 3anpeLleHHble
3aKOHOM, 4YTO MMeeT Ype3BblHaNHO Ba)KHOE 3HaYeHNe s pa3BUTUA rpa>KgaHCKOro
obopoTa B yC/I0BUAX PbIHOYHON SKOHOMUKN.[26]

NMpaBoBas MHMUMATUBA O3HAaYaeT, 4To NnpuobpeTeHmne cybbeKTUBHbIX NpPaB NPOUCXOANT
Mo MHMUMaTmBe CybbEeKTOB rpa>kgaHCKOro npasa NyTemM COBEPLUEHNS UMK
onpeneneHHbIX 4encTBUN, T.e. "nepsbin War" B pa3BUTUN OTHOLWEHUA NMPUHALNEXNT
cybbekTaM rpa)xaaHckoro npasa.[27]

OTpacneBon MeTo NPaBOBOro perynpoBaHns obLecTBEHHbIX OTHOLLEHWIA
npeacTtasnseT cobor KOMMAEKC CpencTs N cnocobos BO3AENCTBUA Ha 06 eCTBEHHbIE
OTHOLUEHMNSA, peryanpyembie 4aHHON OTPac/blo NpaBa. YeTbipe OCHOBHbIX NPU3HaKa
XapaKTepusyT OoTpacsieBON MeTOo4 peryanpoBaHmnsa obLLeCcTBEeHHbIX OTHOLLIEHWA:
XapaKTep NpPaBoOBOro NMOJIOXKEHNSA YHaCTHUKOB pPeryampyeMbiXx OTHOLLEHUNI; 0COBEHHOCTb
BO3HUKHOBEHWS MPaBOBbIX CBA3EN MeXAYy HUMU; cneundruka paspelleHns KOHPINKTOB;
0C06EeHHOCTKN, NCNOJIb3YEMbIX B AAHHOMN OTPaC/an npaBa Mep NPpUHYONTENbHOro
BO34ENCTBUA Ha NMpaBoHapywmnTesnen.

B npeomMeT rpa>gaHCKOro npaea, Kak y>xe oTMedasioCb, BKJII0YAOTCA Npexkae BCero
nmMmyLllectBeHHble OTHOWLEHNA SKOHOMNYeCKN He3aBUCUMbIX Cy6'beKTOB. Nx
3KOHOMMYECKas He3aBUCUMOCTb OCHOBaHa /IMb0 Ha TOM, 4YTO YHaCTHUKN OaHHbIX



OTHOLUEHUN - COOCTBEHHUNKN NPpUHagnexallero nmyuiectsa, imbo obnagatot
NMYyLLLEeCTBEHHO-pacnopsaanTesIbHON CaMOCTOATEIbHOCTbLIO MO MHbIM 3aKOHHbIM
OCHOBaHWAM, NHa4Ye roBops, ABNAIOTCA CAaMOCTOATEIbHbIMW TOBapoBagesibLaMu.

N3 cka3aHHOro BbITEKAOT CNeayoume OCHOBHbIE 0COBEHHOCTM rpakJaHCKO-MPaBOBOro
MeToZa perysmpoBaHnUs Ha3BaHHbIX OTHOLWEHWN. MOCKONbKY Mbl UMEEM 30eChb Aes0 C
3KOHOMUNYECKN HE3AaBUCUMBIMU N CAMOCTOATENbHbIMU CyObeKTaMM, TO N FpakaaHCKoe
npaBo, Npexxae BCero pnanvyeckn 3akpenasaeT TaKyi He3aBUCUMOCTb U
CaMOCTOSATENIbHOCTb CYyOBEKTOB rparkJaHCKNUX MPaBooTHOLIEHW. OHa Bbipa>kaeTcs B
MPU3HAHMKX 33 OpraHM3aunsaMn 1 rpa>kgaHaMmym paBHOrro NMoJI0XKEHUs BO
B3aMMOOTHOLUEHUSAX, B HAJIMYNN MEXAY HUMUN KAaK Y4aCTHUKAMKU rpakaaHckoro obopoTa
OTHOLLUEHUN IOPUANYECKOrO PAaBEHCTBA U B OTCYTCTBUN MEXAY HAMW OTHOLLUEHWI BNACTN
N NnogYnHeHns (BHEIKOHOMUYECKNE HEPABEHCTBA).

tOpnanyeckoe paBHonpasne BOBCE He O3Ha4YaeT NMPU3HaHMA YPaBHUTENbLHOCTU B chepe
NMYLLLEeCTBEHHbIX OTHOLWEeHNN. CyLLHOCTb IOPNANYECKOro paBHoNpaBsns CybbekToB
rpakaAaHCKNX NPaBoOOTHOLWEHWA - B paBHOMNpPaBun Bcex hopM cOBCTBEHHOCTN,
NMYyLLLEeCTBEHHO-PaCrnopsagnTesIbHON CaMOCTOATENIbHOCTM MPU opraHnsauum
XO3ANCTBEHHbIX CBA3EN MEeXAY HUMU, @ TaK)Xe B paBEHCTBE Mep Iopnanyeckon
rpa>k4aHCKO-NPaBOBOM OTBETCTBEHHOCTU UX APYr nepen APYroM npu HapyLweHnm
HOPMaJIbHOro xo4a peasn3aunm OTHOLWEHUN, peryampyemMblX rpak4aHCKUM MpaBoM.

Ho ecnun yYacTHUKKM rpakgaHckoro obopoTa CaMoCTOATENIbHbI M HE3aBUCUMbI OAUH OT
APYroro 1 OTHOLLIEHUS MeXAy HUMU BO3HUKAIOT, Kak NpaBu/o, Ha OCHOBE COrJlacoBaHuUA
NX BOJIN, TO O4EBUOHO, YTO M CMOPHbIE BOMNPOCHI MOryT peLllaTbCs Mexay HUMMK Ha
OCHOBE B3aWMHOI AOFOBOPEHHOCTU, @ NpU ee OTCYTCTBUM - CyZIOM, apbuTparkHbIM
CynOM, TPETENCKMM CyaoM, T.e. OpraHaMu, He CBA3aHHbIMU C O4HOWM U3 HUX KaKUMU-Tnbo
JINYHBIMUW, UMYLLLECTBEHHLIMU AW aAMUHUCTPATUBHLIMU OTHOLLEHUSIMU, TaK Kak B
NPOTMBHOM Ciy4yae byaeT HapyweH NPUHLUNM IOPUANYECKOr0 PaBEHCTBA CTOPOH.

HakoHel, NOCKOJIbKY OCHOBHY MacCy rpa>kAaHCKO-NpPaBOBbIX OTHOLIEHWUIA COCTaBAAOT
NMYLLLECTBEHHbIE OTHOLLEHWS, TO U FPaXKAaHCKO-NpaBoBasi OTBETCTBEHHOCTb TaKXe
[OJ/KHA HOCUTb UMYLLLECTBEHHbI XapakTep. OCHOBHble 0COBEHHOCTU rparkAaHCKO-
NMPaBOBOW OTBETCTBEHHOCTU N COCTABNISIET €€ UMYLLLECTBEHHbIA N KOMMNEHCALNOHHbIN
XapaKTep, COOTBETCTBYOLWMA NPUHLNMY SKBUBANEHTHOCTUN, OEACTBYOLWEMY B cepe
TOBAPHO-AEHEXHbIX OTHOLLUEHUA.

Mepbl MMYLLECTBEHHOWN FPakAaHCKO-MPaBOBO OTBETCTBEHHOCTU MOTYT ObIThb
NMPUMEHEHbI MPW HaPYLLUEeHNN INYHbIX HEUMYLLLECTBEHHbIX NMPaB OpPraHM3aLni 1 rpakaaH.



Ho pa>ke Bo3melleHMe MOpaJibHOro Bpeda BO3MOXXHO B MMYyLLeCcTBEHHOW hopme.[28]

Takum obpa3oM, rpa*kJaHCcKkoe NpPaBo MOXXHO ONpenesinTb Kak COBOKYMHOCTb NMPaBoOBbIX
HOPM, Peryanpyowmx Ha Havyanax pPUaN4Yeckoro paBeHCTBa CTOPOH UMYLLLECTBEHHO-
CTOUMOCTHbIE U JINYHbIE HEUMYLLIECTBEHHbIE OTHOLLIEHUSA.[29]

2.4. NMpobnembl NpeaMmeTa U MeToAa rpa>kaaHCKoO-
NPaBOBOIro peryJimpoBaHUA.

Bornpoc o npeameTe n MeToAe rpa’kAaHCKOro npaBa HOCUT AUCKYCCUOHHbIN XapakTep. B
NnTepaType BbICKa3biBalOTCA U Apyrue Cy>KaeHus. B 4acTHOCTW, CNOPHbLIM SIBNSETCSA
CaMO NOHATNE MMYLLECTBEHHbIX OTHOLLEHWN, PEryNNPYEMbIX FPa*KAaHCKMM NpaBoM. Psaa
aBTOPOB MoJlaratoT, 4TO HEOOXOANMO OrpPaHNYNTb UMYLLLECTBEHHbIE OTHOLLUEHUS OT
MaTepuasibHbIX, MPON3BOACTBEHHbLIX N SKOHOMNYeCKMX.[30] HeobxoanmMoCTb Takoro
pa3rpaHnyeHmnsa obbl4HO 0O BACHAETCA TaK, YTO MaTepualibHble, MPONU3BOACTBEHHbIE U
3KOHOMUNYECKNE OTHOLLIEHUNA HOCAT 0O BbEKTMBHbBIN XapaKTep U MO3TOMY He MOryT
perynmpoBaTbCsA HOpMaMu rnpaBa. Mexxay TEM YeNOBEK HE B COCTOSAHUN N3MEHUTb
3aKOHbI, MO KOTOPbIM pPa3BMBAOTCA MaTepuasibHblie, MPOM3BOACTBEHHbIE U
3KOHOMUYECKMe oTHoweHns. OgHaKo OH MoOXXeT nbo YCKOPUTb UX pa3BUTUE B
COOTBETCTBUN C CYLLECTBYOLWEN 06 bEKTUBHON 3aKOHOMEPHOCTbIO, MO0 3aTOPMO3UTb
pa3BUTUE 3TUX OTHOLUEHNN, 4TO HEOQHOKPATHO MMENI0 MECTO B UCTOPUN Pa3BUTUS
obuwecTBa. CaoenaTb 3TO MOXXHO, JIMLLb OKa3biBas onpeaeseHHoe BO3AENCTBME Ha
pacCMaTpUBaEMbI€ OTHOLLUEHWSA, B TOM YUC/1e U MOCPEACTBOM MX NPaBOBOro
perynampoBaHus.

Bonee o6ocHOBaHHOW NpeacTaBASAETCA MO3ULNA TEX aBTOPOB, KOTOPbIE CHMUTAIOT, 4TO
MOHATUSA NPOU3BOACTBEHHbIX, MaTepuasibHbIX, SKOHOMUYECKUX N UMY LLECTBEHHbIX
OTHOLLUEHMNN C pa3HbIX CTOPOH OTPa>katoT pa3/InYyHbie CBONCTBA OAHUX U TEX Xe
obuecTBeHHbIX OTHOLLUEHMI, BO3HUKAOWMX B NpoLLecce Nponu3BOACTBa, pacnpeaeneHus,
obmeHa n notpebneHns matepuasnbHbix 6nar.[31]

Tak, TEPMUH «MaTepuasibHble» OTpa)KaeT TOT PAKT, YTO XapaKTep YKa3aHHbIX
OTHOLWEHNN onpeaenaeTcss MaTepuanbHbIMN YCIOBUAMMN XXU3HN Ntoaen. NMoCcKonbKy
paccMaTpuBaeMble 00l eCTBEHHbIE OTHOLLEHNSA BO3HMKAOT B NMpoLiecce Npon3BoACcTBa,
NX Ha3bIBalOT MPON3BOACTBEHHbLIMN OTHOLUEHNAMU. TEPMUH «IKOHOMUYECKNES
ynoTpebnsaeTcsa B Tex C/ayyvasax, Korga BaHO NoAYEPKHYTb, YTO CKNabiBaloLWMecs B
npouecce Npomn3BoacTBa 0OLECTBEHHbIE OTHOLIEHMNSA COCTABAAIOT IKOHOMUYeCckuin 6asunc
obuwectBa. YHTobbl OTPa3nTb CBA3b 3TUX OTHOLLUEHUIN C MaTepualibHbiMK Blaramm
(MMYLLLECTBOM) UX Ha3bIBAlOT MMYLLECTBEHHBIMW OTHOLLUEHUSMN.



PassinvHble KpUTEPUKU NpeasaraloTcs U Aaa oTrpaHU4YeHNs UMYLLEeCTBEHHbIX OTHOLLEHUN,
perynampyemblX rpa>K4aHCKNUM NpaBoM, OT UMYLLECTBEHHbIX OTHOLUEHUW, BXOO4ALLNX B
npeaMmeTbl gpyrux otpacsen. Tak, C.H. bpaTycb cneynmnyeckmm npmnsHak
MMYLLEeCTBEHHbIX OTHOLUEHNIN, BXOAALLUX B NpeaMeT rpa>kgaHCKoro rnpasa, ycMaTpmusaeT
B MMYLLECTBEHHOW CaMOCTOATEeNIbHOCTU nX cybbekToB. C.C. AfleKkceeB - B UMYLLECTBEHHO
pacrnopaanTesibHOW CaMOCTOATENIbHOCTUN Y4AaCTHMKOB MMYLLLECTBEHHbLIX OTHOLWEeHUN. A.B.
[lo30pueB B Ka4eCTBE TaKOro KpUTepmsa NCnosib3yeT npmiHak obocobneHHoro B obopoTe
mmyuwectsa. KO.K. Tonctom cymTaeT, 4TO B Ka4eCTBE MCKOMOro NpmM3Haka BbiCTynaeT
PaBEeHCTBO Y4YAaCTHUKOB MMYLLLECTBEHHbIX OTHOLWEHWUN, perynpyemMsixX rpakaaHCcKkum
rnpaBoM. HekKoTopble N3 3TUX B3rN1A400B HalWIM OTPa>KeHne B AeNCTBYIOLWEM
3aKoHodaTenbcTBe. Tak, CT. 2 'Y yCTaHaB/MBAET, 4TO rpakgaHCKoe 3aKoHO4aTes/IbCTBO
perynvpyeT nMmyuleCTBeHHble U CBA3aHHble C HUMW JINYHble HENMYLLECTBEHHbIe
OTHOLUEHUS, OCHOBaHHbIE Ha paBEeHCTBE, aBTOHOMUMN BOJIN U UMYLLLECTBEHHON
CaMOCTOATENIbHOCTU NX Y4AaCTHUKOB.

[Na N3N0>XKEeHHbIX Bbille MO3MNLMIA XapaKTepHa ogHa obLias YyepTa: B KayecTse
npeoMeTHOro NpM3Haka rpa>4aHCKoro npasa B HUX UCMOJIb3YIOTCHA CBOMCTBA HE CaMUX
06LeCcTBEHHbIX OTHOLWEHU, @ UX YH4AaCTHUKOB UK UMyLLeCcTBa, Mo NoOBoOY KOTOPOro
BO3HUMKAIOT 3TN OTHOWeEHUA. Mexay TeM cneunduyecknin npmnsHak (nosoxxeHue)
YYaCTHUKOB MMYLLLECTBEHHbIX OTHOLLEHUI onpenensaeTcsd XapakTepoM 3TUX OTHOLLEHUN,
a He HAaobopOT. DKOHOMUMYECKUNE XKe MPU3HAKN UMYLLLECTBA CYLLECTBYIOT HEe CaMu Mo
cebe, a npeponpenenaoTcsa 0COOEHHOCTAMM Tex 0O EeCTBEHHbIX OTHOLLUEHWA, KOTOpbIe
CKNlaablBalOTCs MO NOBOAY 3TOro nMyulecTsa. B cuny 3Toro npegmMeTHbIN NMpU3HaK
rpa>kK4aHCKOro npaBa NpaBuJibHEE UCKaTb B cneynmnke caMmx MMyLLECTBEHHbIX
OTHOLLUEHMNN, @ HEe B 0COBEHHOCTSAX MOJIOXKEHUSA, 3aHUMAEMOr0 UX YY4aCTHUKAMU, NN
MMyLlecTBa, No NOBOAY KOTOPOro 3TW OTHOLWIEHUA BO3HUKAIOT. B KayecTBe Takoro
crneundmnyeckoro npm3Haka MoxXeT bblITb NCMN0JIb30BaH CTOMMOCTHbIN XapakKTep
NMYLLLECTBEHHbIX OTHOLLUEHW, BXOOAWMNX B NpeaAMeT rpa>kAaHCKoro npaea.

MNo-pa3HOMY B nMTepaType 06bACHAETCA U BKJIIOYEHME B NpegMeT rpakAaHCKoro npasa
JINYHbIX HEMMYLLECTBEHHbIX OTHOWeHUN. OgHM aBTOpPbI NoJslIaratT, YTO JINYHbIE
HEeVUMYLLeCTBEHHble OTHOLUEHUS PeryinpyrnTCcs rpaXKa4aHCKUM NpaBoM B CUY NX
CBA3@HHOCTU C UMYLLLECTBEHHbLIMU OTHOLWEeHUAMN. OQHAKO CBA3AHHOCTb Pa3/InYHbIX
00LeCcTBEHHbIX OTHOLWEHUA He 03HavYaeT UX OAHOPOOHOCTU 1 caMa no cebe He MoXXeT
CNY>XUTb OCHOBaHWEM [OJ19 BKJIIOYEHNSA YKa3aHHbIX OTHOLLEHWN B npeaMeT O4HOWN N TOW
>Xe oTpacsn npasa. Tak, OTHOLWEHUSA Mo NOBOAY NpefoCcTaB/ieHUs rpa)kgaHaM »XXnaomn
naowann n OTHOLEHUs HarMa 3TON XXUJI0M rnsiowaamn Hepas3pbiBHO CBA3aHbl MEXY
cobon. OgHaKO perympyTCa OHU pasiNyHbIMKN OTPaCasaMuU: NepBble -



aOMUHUCTPATUBHbLIM, BTOPbIE - FPa>KAaHCKNM nNpaBoM. HaobopoT, Mmexxay fapeHnem u
0OroBOPOM CTPOUTENILHOIO Nogpsfa HeT TEeCHON CBA3UN, HO TEM HE MeHee OHU BXOOAT B
npeaMeT OOHOW N TOW »e OTpac/v rpakaaHCcKoro npasa. [lpyrune y4yeHble nonaratoT,
YTO SINYHbIE HEMMYLLLECTBEHHbIE OTHOLWEHMNSA, By Oy4YN HETUNNYHBIMU ONS FPaKAAHCKOro
rnpasa, OKa3aJIMCb BTAHYTbIMWN B Chepy rparkaaHCKO-NpaBoBOro peryampoBaHns, Tak Kak
05 HAX CTaJ10 BO3MOXXHbIM NUCMNOJ1b30BaTh Y>Ke CJIOKUBLUNNCA METOL rpa>kgaHCKo-
npaBoBOro peryamposaHnga. O4HaAKO N B 3TOM CJly4ae BO3HMKAET BOMPOC, Novyemy
WMEHHO JINYHbIE HEMMYLLLECTBEHHbIE OTHOLWEHNA obnagatoT TakuMm 06WMM CBONCTBOM C
NMYLLEeCTBEHHO-CTOMMOCTHbLIMN OTHOLUEHUSAMW, KOTOPOE N MO3BOJINJI0 PacnpoCTpaHUTb
Ha HUX FrPa)K4aHCKO-MPaBOBON METO perysanpoBaHnsa obLeCcTBEHHbIX OTHOLWeHWA. B
KavyecTBe Takoro obobuwatouwiero npmsHaka K.K. ToncTon paccMmaTpmBaeT PaBEHCTBO
CTOPOH B MMYLLLECTBEHHO-CTOUMOCTHBbIX U JINYHbIX HEUMYLLLECTBEHHbIX OTHOLLUEHUSAX.
Mexay TeM NoNoXKeHne, B KOTOPOM OKa3bIBAOTCA YHAaCTHUKMN pPeryampyemMsix npasom
obuecTBEHHbIX OTHOLIEHWI, 3aBUCUT OT TOr0, Kako MeTo4 NpaBoro peryanpoBaHuns
n3bpaH 3akoHodaTenem. Ecnm npmsHaTh, 4TO CTOPOHA O6LLECTBEHHbIX OTHOLWLEHNN,
BXOOALWMNX B NpeaMeT rpa>kAaHCKoro npas, HAXoAUTCA B PpaBHOM MOJIOXXeHUN n 6e3 nx
MpPaBoOBOro peryJnpoBaHns, To CTaHOBUTCA 6€CCMbICIEHHBLIM CaMO MpPaBoBoOe
perynmpoBaHue yKasaHHbIX OTHOLUEHN METOL0M PaBHOMPaBus, KOTOPbIA, KakK cHUTaeT
KO.K. ToncTton, asnseTtcsa cneunu4ecknm MeToLoM rpaK4aHCKoro npaesa.
Ob6obLatowmm Npu3HaKoM, NO3BOAAKOWNM 06bEANHNTD NMYLLLECTBEHHO-CTOMMOCTHbIE U1
JINYHbIE HENMYLLIECTBEHHbIE OTHOLLUEHMA B NpegmMeTe O4HOW OTpac/in, ABNSeTCa Ux
B3aMMOOLIEHOYHbIN XapaKTep, KOTOPbIA 1 NpegonpenenseT NnpuMeHeHne K HUM e AMHOrro
MeTo[a NMPaBOBOro peryjmpoBaHns - MeTod IPUANYECKOro paBeHCTBa CTOPOH.

CnopHbLIM B LMBUJINCTUYECKOW HayKe SABASETCSA M BONPOC O MeToAe rpa>KAaHCKo-
rMpaBoOBOro peryanposaHus. LLinpokoe pacnpocTpaHeHmne noay4mao MHeHUe 0 ToM, 4TOo
HeNb3A CBOAUTbL OTpac/ieBON MeTo/ NPaBOBOro perysimpoBaHns K KaKOMy-TO O4HOMY
npuemy, cnocoby, ncnosb3yeMoMy 3akoHogaTeNeMm B AaHHOM oTpacau npasa. Metog -
3TO COBOKYMHOCTb NpuemMoB, cnocoboB BO30eNCTBUSA Ha 06LLECTBEHHbIE OTHOLWEHUS,
COBOKYMHOCTb topuan4ecknx ocobeHHocTen gaHHonM oTpacan. Takoe noHATNE MeToa
MO>XHO NCMOJIb30BaTb AJI9 PACKPbITUA COAEPXKaHUA rpa>KgaHCKO-NPaBOBOW (hOpMblI,
0Tpa3nB B HEM BCe MHOroobpasune pasnmyHbIX NPUemMoB 1 CNocoboB BO3AENCTBMSA Ha
MHOFO4YUNC/IEHHbIe 0bueCcTBEHHbIE OTHOLWLEHNS, BXOASALWME B NpegMeT rpa)KgaHCcKoro
npasa. OQHaKO, KaK HEBO3MO)>XHO MepeyncinTb BCe 06l eCTBEHHbIE OTHOLLIEHWS,
BXoAsLMe B NpegMeT rpa)KAaHCKOro npaea, Tak HEBO3MOXXHO U NPUBECTN BCE NPUEMBI U
cnocobbl BO3AENCTBUA Ha HUX, MPUMEHSEMbIE B FPpaX4aHCKOM npase. NNo3ToMy Takoe
MOHATME OTpacseBOro MeToda HeNnpUrogHo A9 NCMoJIb30BaHUA ero B KayecTse
KpuUTepusa pasrpaHn4yeHmnsa oTpacsen pocCMNCKOro rnpasa. MeTon Kak Kputepun,



WHOVWBUAYANN3UPYIOLLNIA FPa>KAaHCKO-NPaBOBYO OTPaC/b B CMCTEME POCCUNCKOrO
rnpaBa, OO0J/IXKEH XapaKTepu3oBaTbCs TOJIbKO OAHOW YepTOW, HO TaKon, KOTopasa NpucyLla
nobon HopMe rpa)KaaHCKoro npaea. B kayecTBe Takon 4epThbl N BbICTYyNaeT
topnanyeckoe paBeHCTBO CTOPOH.[32]

2.5. PyHKUMUMU Frpa>kKaaHCKOro npasa.

paxgaHCKOoe NpaBo Kak COCTaBHas 4acTb (3/1eMeHT) eOUHON NPaBoOBOW CUCTEMBbI
obnapaeT npucywnmMm emy ocobbiMmn PyHKLMAMU (3agavamun). PyHKLUN NPaBOBOM
OTpaC/IN TaKXXe XxapaKTepusyloT ee MeCcTo B CUCTeMe MnpaBsa, MOCKOJIbKY OTAe bHble
OTpac/au passiNyaloTCs NO COAEPXXaHUIO U XapaKTepy BbINOJHAEMbIX UMW PYHKLNNA.
OCHOBHbIMU OYHKLVSAMUN Fpa)K4aHCKOro rnpasa ABJSAOTCA peryisaTuBHaa n
oxpaHuTesnbHasa. OCoOBeHHOCTbIO FPa*KgaHCKO-NPaBOBOro peryjampoBaHusa aBnsaeTCs
npeobnafaHne perynsaTuUBHbIX 3a4a4 (B CpaBHEHUN, HanpuMep, C QYHKLMAMN,
BbIMOJIHAEMbIMU Y OJIOBHbLIM MPaBOM).

Posb rpa)x4aHCKOro npasa COCTOUT MpeXxae BCero B peryampoBaHUy HOpMasbHbIX
3KOHOMMNYECKMX OTHOLWEeHN B obecTBe. VIHaye roBops, OHO UMeeT [iesiI0 He CTOJIbKO C
NnpaBoHapyLEHUs MU, CKOJIbKO C OpraHusaumen obbl4HbIX NMYLLECTBEHHbIX
B3anmmocBsszen. UIMeHHO No3ToOMy OHO COAEPXUT MUHUMAJIbHOE KOJINYeCTBO
HeobxooMMbIX 3aNpeToB N MAaKCUMYM BO3MOXXHbIX L03BOJIEHUNA.

OxpaHuTesibHasa PYHKLUMA FPpa>KgaHCKOro rnpaBa nMeeT nepBooyYepeHON Lesbio 3aWnTy
NMYLLLECTBEHHbIX MHTEPECOB Y4aCTHUKOB rpa>kgaHckoro obopoTta. OHa HanpassieHa Ha
nogaep)xaHme NMyLeCcTBEHHOr0 COCTOSAHUSA A00POCOBECTHbLIX CYObEKTOB B MOJIOXKEHUM,
CyulecTBOBaBLUEM [0 HapyLUeHUsa UX nNpas 1 nHTepecos. MNosTomMy no obiemy npasuny
OHa peaninsyeTcs NyTeM BOCCTAHOBJIEHUSA HapyLUeHHbIX NpaB 1nbo KoMneHcauum
NPUYNHEHHbIX NOTeprneBWnM YObITKOB. ACHO, YTO €e KOMMNeHCaTOPHO-
BOCCTaHOBMTEJIbHAas HanpaB/eHHOCTb 00yC/oBNEHa 3KBMBAJIEHTHO-BO3ME34HON,
CTOMMOCTHOW NPUPOAON UMYLLLECTBEHHbIX TOBAPHO-AEHEXXHbIX OTHOLLUEHUN.

Ba)kHbI acneKT OXpaHUTEeNIbHOM (PYHKL UM COCTaBNAET TakxXXe npeanyrnpeinTtesibHo-
BOCMUTaTesibHasa (NpeBeHTMBHAsA) 3aja4va, COCTOALAA B CTUMYJINPOBAHUN U
OopraHm3aumu Takoro rnosBefeHns y4acTHUKOB B peryampyeMbiX OTHOLEHUSAX, KOTopoe
NCKYano 6bl He0bOCHOBaHHOE yLLEMAEHME NN HapyLLEeHNEe Yy>KUX UHTEePeCoB.
Hanbonee ot4eTInBO 3Ta PYHKLMSA BblpakeHa B OENNKTHbIX U UHbIX
NpaBoOXpaHUTeNbHbIX 00513aTeNbCTBaX, a TakXXe B pernamMmeHTaummn JnYHbIX
HEeMMYyLLEeCTBEHHbIX OTHOLLEHUN. 30eCb OXpaHUTesIbHas PYHKLMSA rpa>KJaHCKOro rnpasa
TeCHO B3auMOLeNCTBYeT C ero OCHOBHOM, PerysifaTUBHON pyHKUMen B odopmneHunmn xe



JINYHbIX HEMMYLLLECTBEHHbIX OTHOLUEHWNIN, HE CBA3AHHbIX C UMYLLECTBEHHbIMU,
rpa>kKAaHCKoe npaBo BOOOLLE OrpaHNYMBAETCS UCKIOYNTENBHO 3alUTHBbIMK
(oXpaHnTenbHbIMK) 3aga4amMin.[33]

naBa 3. B3aMMOCBA3b rpa>kaaHCKOro npasa M Apyrux
oTpacJsied 3aKoOHOopaTe NIbCTBA

3.1. N'paXkpaHCKoe U aAMUHUCTPAaTUBHOE NpPaBo

B cuctemMe poCcCcMNCKOro npaea BCe OoTpacam PYHKUMOHaIbHO B3aUMOCBA3aHbl. X
pa3rpaHMYeHmne Bbi3biIBAa€TCA XapaKTEPOM TeX OTHOLUEHUNIN, KOTOPbIE OHW PeryampytoT, a
Tak)xe Heo6xoaAMMOCTbIO N3bpaHna ana nx pernaMmeHTaunm ocobbix Havyan, cnocobos un
npueMos.

Hanbonee 4eTKO rpakflaHCKOe NpaBo, OCHOBAHHOE Ha paBeHCTBe CyH6HEKTOB,
OT/IMYAETCS OT OTpaCNeN, Pperyanpyolmx OTHOLWEHUS, MOCTPOEHHbIE NO TUMY «BAACTb-
noavYnHeHne». TaKoBbIMU ABJIAIOTCSA rOCyAapCTBEHHOE, aAMUHUCTPATUBHOE,
3KOJIOrMYyeckoe npaBo U T.M. B HUX UCMONb3yeTCcs MEeTO/, LIeHTPaJsibHbIM Ha4vyasioM
KoToporo siBnaeTcs TpeboBaHue cybopanHaunm. [laxke noseaeHne BAacTHbIX CyObEKTOB,
BCTYMNUBLUMX B aAMUHUCTPATUBHbIA JOrOBOP, KOOPAMHMPYETCS C YYETOM 1 Mo NoBoAY
pacrnpeneneHns nx NpaBoMoYmin B TON UK NHOW cepe. B rpakgaHCKoM npase
NCMNOb3YITCSA NPMEMbl KOOPAVHALUW NOBEAEHNS PAaBHbIX Y4aCTHUKOB.

MNpencTtaBaeHme 0 rpakaaHCKoOM npaBe byaeT 6osiee NOMHLIM U ICHBLIM, B C/lly4ae ero
4YeTKOro 1 NocsieaoBaTe/IbHOM0 pa3MeXeBaHMsA C MPUMbIKAOWNMN K HEMY UHbIMI
oTpacnaMu npasa. Jliobasa neAaTenbHOCTb YenoBeka TpebyeT onpeneneHHoOn
opraHusaumn. Mostomy B Nnobon chepe feATeNbHOCTU YenoBeka Hensbe)xHo
CKNlaAblBalOTCA OpraHM3auMoHHble OTHOWEHMSA. Te opraHn3auMoHHbIE OTHOLIEHUS,
KOTOpble BO3HUKAIOT B chepe Npon3BOACTBa, pacnpenenenms, obmeHa nim
notpebneHns, cambiM TeCHbIM 06pa30M CBA3aHbl C BO3HUKAKOLWMUMUN TaM Xe
NMYLLLECTBEHHO-CTOMMOCTHbLIMN OTHOLWEHUAMN. TaK, 019 3aHATUA CTPOUTESIbHON
0eATeNIbHOCTbIO HEOOX0AMMO NONYHYUTb JINLEH3NID OT KOMMNETEHTHOro opraHa
roCcyaapCTBEHHOr0 ynpassieHns. No3ToMy Mexay CTPOUTENbLHOW OpraHu3aunen n
OpraHoOM rocygapCTBEHHOrO yrnpaB/iieHNs BO3HMKAET OpraHmM3auMoHHOEe OTHOLLIEeHNE No
MoJTly4YeHUIo IMLLEH3UN, TECHO CBA3aHHOE C MMYLLLECTBEHHO-CTOMMOCTHbIMU
OTHOLLUEHMAMU, B KOTOPbIE BCTYMaeT CTpoUTEeSIbHas OpraHM3auns B npouecce



BbIMOJIHEHUA CTPOMTENbHbLIX paboT. OgHaKo NpMpoaa OpraHN3aUMOHHbIX OTHOLLEHN
npenonpenenseT Nx NpPaBoBoe peryanpoBaHne NocpencTBomM 065a3biBatoLLINX
npeanMcaHniin, onMpamLLNXCa Ha BAACTHbIE MOJTHOMOYNS OpraHa rocy4apCcTBEHHOro
ynpaBneHus. No3ToMy ckiagbiBaloWwMecs B pasinyHbiX chepax OeaTesbHOCTU YesloBEKaA
OpraHn3auMOoHHbIE OTHOLEHMS, Kak Obl TECHO OHUM HU BblIN CBA3@HbI C UMYLLECTBEHHO-
CTOMMOCTHbIMW OTHOLLUEHUSMUN, PErYINPYIOTCH HOPMaMU aAMUHUCTPATUBHOIO NMpaga, B
KOTOPOM MPUMEHSETCA MeTOoL BaCTU-MOAYNHEHMSA. TaK, HOPMaMU aAMUHNCTPATUBHOIO
npaBa pPeryampyloTcs OTHOLIEHMNSA MeX Ay COOTBETCTBYIOLWMMM KOMUTETaAMIN MO
yMpaBAE€HUIO roCyAapCTBEHHBIM NMYLLLECTBOM U HAaXO4AWMMAUCS B UX BEAEHUN
rOCyAapCTBEHHBLIMU YYPEXOEHUAMUN MO HaAENEHNIO NOCAeLHUX HEOOXOANMbIM
NMYLLIECTBOM.

3.2. N'paXkpaHCKoe U TpyaoBoOe npaBo

Ansa pasrpaHuyYyeHns rpa>x4aHCKoro n Tpy4oBOro rpaBa NpUHUMMNMaNbHOE 3HavYeHue
nMmeno To 0b6CToATENIbCTBO, YTO B COOTBETCTBUN CO C/IOXKMBLUENCSH B HALLEN CTpaHe
KoHuenunen paboyvasa cnna He npmsHasasacb ToBapoM. COOTBETCTBEHHO CYMUTANNCh
yTPaTUBLLUNMUN CTOMMOCTHbBIA XapaKTep U UMYLLEeCTBEeHHble OTHOLWEHWS, BO3HUKaBLUKWeE Mo
noBoy TPYLOBON OeATeNIbHOCTU YenoBeKa (TpyLoBble OTHOLWEeHUSA). [To3ToMy nX
npaBoOBOE perysnpoBaHue OCyLLeCTBAIOCh HE FPpa>KgaHCKNM, @ TPYAOBbIM NMPaBoOM, B
KOTOPOM He MpUMeHAeTCsa MeTo[ IpUANYEeCKOro paBeHCTBa CTOPOH, a oThoaeTcA
npuopuTeT IOPUANYECKUM HTepecaM paboTHUKaA.

OAaHako no Mepe nepexofa K pbIHOYHOW 3KOHOMUKe, BCce Bosiee ToBapHbI XapaKTep
npunobpeTaeT n paboyas cuna. BMecTe C 3TUM CTMpPaeTCs rpaHb MeXAy rpa>kAaHCKUM n
TPYZAOBbLIM MPaBoM, 1 Bce bosiee rpa>kiaHCKO-MPaBOBbIX 3/IEMEHTOB UCMOb3yeTCsa NMpu
peryampoBaHnnN TPYAOBbIX OTHOLLUEHWUA.

3.3. N'paxpaHCcKoe U npupoaopecypcoBoe npaBso

MockonbKy 3eMns, ee Heapa, 1eca, BoAbl U Apyrmne npmpoaHbie 06BbEeKTbl HEe CO3aaHbl
TPYZOM 4YesIOBEKA, a AaHbl EMy CaMON NPUPOAON, NONF0e BPEMS CYMTANOCh, 4TO
BO3HMKaOLLMe No NoBoAY NMPUPOAHbIX 00 bEKTOB OTHOLLUEHUS TaKXXe JINLLEHDI
CTOMMOCTHOI0O NPU3HaKa 1 No3TOMY AOJ/IKHbI PEryaMpoBaTbCsa HOpMamMum ocobon
oTpacau, MMeHyeMOon NpMpPoaOpPEeCypPCOBLIM NpaBoM. B HacTosee BpeMs 3eMNns n
Apyrve npmpoaHble 06BEKThLI BTATMBAOTCSA B TOBAaPHbIN 0060pOT, N CKNaAblBaloLMECs Mo



NOBOZY UX MMYLLLECTBEHHbIE OTHOLUEHUS NMPUobpeTaloT CTOMMOCTHbLIN XapakTep,
BKJIIOYASICb TEM CaMbIM B NpeaMeT rpa>kaHCcKoro npasa. MoaTBepXXaeHneMm Tomy
cnyXuT rnaea 17 FK «MpaBo co6CTBEHHOCTUN N ApYyrue BeLlHblIe NpaBa Ha 3eMJto».

3.4. N'paxpaHcKoe U (PMHaHCOBOeE NpaBo

NMyuwiecTBeHHbIE OTHOLLEHUS, KOTOPble BO3HUKAKT B npouecce nesTeslbHOCTU OPraHoB
rocynapCcTBEHHOro ynpasJieHUs B CBA3WN C HAKOMJIEHNEM OEeHEXXHbIX CpencTB n
pacnpeneneHmem nx Ha obuwerocyfapCTBeHHbIE HY>XXObl, INWEHbI CTOUMOCTHOIO
rnpu3Haka. B paMkax yKasaHHbIX OTHOLUEHMW OEeHbI'M He BbICTYNAlT Kak Mepa
CTOUMOCTW, a BbINOJIHAIOT PYHKLUIO CpeAcTBa HakorsieHus. X oBuxeHune
OoCyLLecTBAAeTCA No NpsMbiM 6€33KBMBaASIEHTHBIM CBA35IM, HE HOCALLUM
B3aMMOOLLEHOYHOr 0, a CTaso 6bITb U CTOMMOCTHOIO XapakTepa. [Mo3TOMy yKa3aHHble
MMYLLLIeCTBEHHbIE OTHOLLEHNSA PeryampyoTca HopMaMmm (oMHaAaHCOBOI o npasa. 3TO HaLJ10
oTpaxkeHme B n. 3 CT. 2 'K, B KOTOPOM nMpefycMoTpeHo, YTO K UMYLLEeCTBEHHbIM
OTHOLIEHNAM, OCHOBAHHbIM Ha aAMUHNCTPATUBHOM UJIN UHOM BSIACTHOM NOAYNHEHNN
OLHON CTOPOHbI APYrOi, B TOM YUCS1€ K HaJIOrOBbIM U ApYruM )MHAHCOBbLIM U
AOMUHNCTPATUBHbLIM OTHOLWLEHUAM, FPpa)KAaHCKOe 3aKOHO4AaTeIbCTBO He NMPUMEeHSAeTCH,
€CJZIn NHoEe He NpeayCcMOTPEHO 3aKOHOAATENbLCTBOM.[34]

HekoTopble Myl eCTBEeHHbIe OTHOLWEHNA (PUHAHCOBOro XapakTepa B CUy NPAMbIX
yKasaHum 'K perynmpytotcs rpa>KiaHCKUM 3aKOHO4AaTe/IbCTBOM (B HYaCTHOCTKU, CT. 855
K onpepnenseT o4epefHOCTb CNUCaHUA AEeHEeXHbI3 CpeaCcTB CO CYETOB KJINEHTOB, B TOM
4yucsie 1 no naaTeXHbIM JOKYMEHTaM, npefycMaTpuBaloLWLUM niaTexu B Bloa)XeT 1 BO
BHeb o KeTHble hoHAObI). B pa3sbsacHeHnn FocygapcTeeHHON yMbl oT 11 okTabpa 1996
rofa ykasaHo, 4TO B CJly4ae nNpoTuBOpednss HOpM HasloroBoro, OMHaAHCOBOrro
3aKoHopaTenbCcTBa CT. 855 MK npuMeHsATCa npaBuna 3Ton ctatbs [K.[35]

3.5. N'pa>XpaHCKoOe U ceMenHoe npaso

CeMbs npencTaBnseT cobor IKOHOMUYECKYIO fA4elKy obuwecTBa. Mo3ToMy Mexay
4yseHaMn CeMbM HE MOryT He YCTaHaB/IMBATbLCSA UMYLLLECTBEHHbIE OTHOLLIEHMS. OgHaKo
XapaKTep 3TUX OTHOLWWEHU NONYYU pa3sinyHyo OLLEeHKY B InTepaType. B ycnoBusx
coumanucTmnyeckoro obuiectsa 60/bLUMHCTBO aBTOPOB MPULLJO K BbIBOAY O TOM, YTO
CKJlaAblBalOLLNECS MEXAY YJIeHAaMWN CEMbU NMYLLECTBEHHbIE OTHOLLEHUSA B CUY UX
cyry6o IM4HOro xapakTepa yTpa4ynBaoT CTOMMOCTHbIA MPU3HAK U MO3TOMY OOJIKHbI



peryampoBaTbCs HE Fpa)KAaHCKNUM NpaBoM, @ 0Cobon CaMOCTOATENIbHOW OTpac/ibilo —
CeMenHbIM NpaBoOM.

Bo MHOrom gaHHbI BbiBOA Oblnl NpeponpeneneH CTpeMiaeHneM Nog4YEPKHY Tb
KayeCTBEHHOE pa3/inyme Mexxny ceMemHbIMN OTHOLLIEHUAMU B COLLMANNCTUYECKOM U
Oyp>xya3HomMm obuiecTse.

Mo mepe nepexofa K PbIHOYHOW 3KOHOMUKE XapaKTep UMYLLECTBEHHbIX OTHOLLUEHUN,
BO3HUKAIOLLNX MeXAY YeHaMn CeMbU, MeHAEeTCs. B yC/10BMAX pbIHOYHOW SKOHOMUKM
MMYLLECTBEHHO-CTOMMOCTHbIE OTHOLLUEHMSA YCTaHAB/IMBAKOTCA MeXXay BCeMU
y4aCTHMKaMUN rpakaaHCcKoro obopoTa. He coCcTaBnsAOT UCKIYEHNA N UMY LLLECTBEHHbIE
OTHOLUEHUSA MexXxAY YieHaMn ceMbW. JINYHBLIN XapaKTep B3aUMOOTHOLWLEHUA MexXay
YZleHaMWN CeEMbU OENCTBUTENbHO HakK/ladbiBaeT 0COObIM OTNEYaTOK Ha BO3HUKAlOLWME
MeXXAY HAMUN NMYLLLECTBEHHbIE OTHOLLUEHUNS, HO HE MEHSAET UX NPUpPoabl,
npegonpeneseHHONW ToBapHbIM XapakKTepoM NPon3BOACTBA. B MPOTUBHOM clly4yae CceMbS
He MO>XXeT BbINONHATbL PYHKL NI IKOHOMNYECKOW A4enKn obLecTBa, OCHOBAHHOIO Ha
TOBapHOM npounssoacTee. Myl ecTBeHHble OTHOLUEHWS, CKNaAblBaloWmMecs BHYTpU
SKOHOMUNYECKOWN A4enkn obLiecTsa, He MOryT Ka4eCTBEHHO OT/INY4aTbCA OT
MMYLLECTBEHHbIX OTHOLLUEHWNI, TOCNOACTBYIOLWMX B AaHHOM obuiecTBe. Mo3ToMy
NMYLLECTBEHHbIE OTHOLUEHNS MeXAY YJeHaMN CEMbU B YCJIOBUAX PbIHOYHOW SKOHOMUKM
Hen3beXxHo NpruobpeTaloT CTOUMOCTHbLIN XapakTep. NoaTBEPXAEHNEM TOMY Cly>XaT
nocsiegHne n3MeHeHusa B CEMEeNHOM 3aKOHOo4aTeNbCTBe, CBA3AHHbIE C pacluMpeHnem
chepbl rpaXKAaHCKO-NMPaBoOBOro NHCTPYMEHTapuUsa B peryamposaHUn ceMenHbiX
OTHOWeHMN. Tak, B COOTBETCTBUN C HOBbIM CK P® gonyckaeTcs 3aktodeHne bpadvyHoro
KOHTpPaKTa, BO3MOXXHOCTb nepexofa oT obLien coBMecTHOM K obuien oneson nnu
pa3aenbHon cobCTBEHHOCTM CynpyroB U T. A. CTOMMOCTHbIN XapaKTep NMMYyLLEeCTBEHHbIX
OTHOLLUEHNIN MeXX Ay YeHaMn ceMbh 00yCnoBMA TakXe NepeBos Lesioro psaga NnpaBoOBbIX
HOPM, KOTOpPble TPAANLMOHHO «NPONUCLIBaINCb>» B akTax bpavyHO-ceMenHoro
3akoHopaTenbcTBa, B K (cT. 31—41, 47, 256 v ap.). B3anMOOULEHOYHbIN XapaKTep HOCAT
N INYHbIE HEMMYLLLECTBEHHbIE OTHOLWEHUSA C Yy4aCTUEM YJIEHOB CeMbU. Hannyne B
OTHOLWEHUAX MeXAY YieHaMn CeEMbU U C NX YyH4acTUeM NpegMeTHOro rnpmu3Haka
rpa>kKAaHCKOro npasa (B3aMMOOLLEHOYHbIN XapaKTep OTHOLEHN) Hen3bexHOo
npeponpenensetT HeobXxoAMMOCTb MPUMEHEHMNSA K HUM OBLLIMX HOPM rpa)K4aHCKOro
npasa. [Mo3Tomy CT. 4 CK P® ycTaHaBNMBAET, YTO K UMYLLLECTBEHHbLIM N JINYHbIM
HeMyLLeCTBEeHHbIM OTHOLLUEHNAM MeXAY YJleHaMn CeMbU, He yperysimpoBaHHbIM
CeMEeNHbIM 3aKOHO4ATEeNbCTBOM, MPUMEHSAETCS rpakgaHCKoe 3aKoHoO4aTeNbCTBO
MOCTOJIbKY, MOCKOJIbKY 3TO HEe NMPOTUBOPEYUT CYLLECTBY CEMENHbIX OTHOLLUEHU.



C y4eTOM U3JI0)KEHHOro npeanoYTUTEe/IbHEE B HACcTOsILLee BPpeEMS NMO3nULIUA TeX aBTOPOB,
KOTOpble pacCMaTPMBAOT CEMENHOE NPAaBO KakK BHYTPEHHee CTPYKTypHoe
noapasnesieHne rpa>kKaaHckoro npaea. lpu 3ToM No CBOEMY SIOrM4eckoMy 06beMY U
cneundurke cemenHoe npaBo obpasyeT Hanbonee KpyrnHoe CTPYKTYypHOe rnoapasaeneHme
rpa)kAaHCKOro rnpaBa, UMeHyeMoe NoA0TPaC/blO FpaXKAaHCKOro rnpasa.[36]

3aKJilouYeHue

pa)kgaHCKoe NMpaBo — CUCTEMa NPaBOBbIX HOPM, COCTaB/IAIOLLNX OCHOBHOE COAep)XaHune
4YaCTHOro NpaBa 1 PeryanpyoLwmnx NMyLLeCTBEHHbIE N CBA3AHHbIE C HUMM JINYHbIE
HENMYLLLECTBEHHbIE OTHOLLEHWS, OCHOBAHHbIE HA HE3AaBUCMMOCTU N NMYLLLECTBEHHON
CaMOCTOSATENIbHOCTU UX YYACTHMKOB, METOLOM IOPUANYECKOrOo paBeHCTBa CTOPOH B
Lensx HageseHNs YaCTHbIX JINL, BO3MOXHOCTSIMM CaMOOpraHu3aumnm nx 0esTenbHOCTH
Nno yJ0BJIETBOPEHUIO CBOUX NOTPEOBHOCTEN N NHTEPECOB.

pa)kgaHCKoe NpaBo 3aHUMaeT LUeHTpaibHOe MecTo Cpean NPaBoBbIX OTpacaen,
peryampyLwmx UMyLLLeCTBEHHbIE OTHOLLEHUS. MNoATBEPXXAEHNEM €ro KJIlo4eBOWN posu
CNY>XUT, HanpuMmep, TOT PaKT, YTO MMEHHO HOPMbI FPaXXAAaHCKOro NMpaBa NPUMEHSTCS K
CeMelHbIM, TPYA0BbIM, MPUPOAOPECYPCOBLIM N MPUPOAOOXPAHHLIM OTHOLLEHMSIM B
c/ly4ae npobesioB B COOTBETCTBYIOLLEM CMNELVNaIbHOM 3aKOHOAaTeNbCTBE.

pakaaHCKOE NpaBo MMeeT AesI0 C UMYLLEeCTBEHHbIMM OTHOLLeHUsAMN. Moa
NMYLLIECTBEHHbIMM 0ObIYHO NMOHMMAIOT Takne o0bLeCcTBEHHbIE OTHOLLEHUS, KOTopble
BO3HMKAIOT NO NOBOAY Pa3/INYHOro poAa MaTepuanbHbix 6bnar, T.e. Bewen, paboT, ycnyr
N MHOTO MMYLLECTBA B LUMPOKOM CMbICSIEe 3TOro cnoBa. [lpyroi cocTaBnstoLLEN YaCcTbIO
npeamMeTa rpPa)<JaHCKOro rnpaBa B COOTBETCTBUN ABNSAIOTCS JINYHbIE HEUMYLLIECTBEHHbIE
OTHOLLEHUs, KoTopble obnagaT ABYMS NMpU3HakaMu: 1. BOSHUKAOT NO NOBOAY
HENMYLLIECTBEHHbIX (OYyXO0BHbIX) 61ar, TakKux, Kak 4ecTb, JOCTOMHCTBO, Ae/10Bas
penyTauus, UMs rpa>kgaHuHa 1 T.M.; 2. Hepa3pbIBHO CBSA3aHbl C JIMYHOCTbIO
y4aCTBYIOLLMX B HUX NN,

OCHOBHbIMU PYHKLMSAMUN IpakAaHCKOro npaBa ABNATCSA perynaTuBHasa u
oxpaHuTenbHas. OcobeHHOCTbIO rPa)K4aHCKO-NPaBOBOro PeryaMpoBaHns sBasieTcs
npeobnagaHne perynsaTUBHbIX 3a4au.

B cncteme poccmmnckoro npasa BCce 0TPacan PyHKUMOHAIbHO B3auMocCcBsA3aHbl. X
pa3rpaHUYeHne Bbi3blBAaeTCH XapaKTEPOM TeX OTHOLUEHUW, KOTOPbIE OHN PEeryanpyoT, a
Tak)xe Heo6XoAMMOCTbIO N3bpaHna ana nx pernaMmeHTaunm ocobbix Havyan, cnocobos un



npremoB. B paboTe 6bII pacCMOTPEHbBI B3aMMOCBA3M FPa)kKAaHCKOro npasa C Apyrumu
oTpacnamMu npasa.
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